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THE COURT: On the third pago of 3573, 


3 

' paragraph 8, socond sentcnce, "The cooporating individual 


4 

further stated that individual v/ho hc J;nov:s as (blank) 


5 

told Robinson that he" — and thcn leave the vord "he" 


6 

in, and at the end of the sentence, the cnd, the v/ord 


7 

should be "hin." 


8 

I have a little difficulty vith 3575A for 


9 

identification. Until I get a copy and rcad it I can't 


10 

rule on it. Until I get the copy I an not going to rule. 


11 

Until I rule you are not going to cross. 


12 

I vould suggest we tabe 10 ninutes at.d vho- 


13 

ever is in chargo of finding 3575?i for identif i r:\ti.on 


14 

cone ahead. That's not the copy that you peoplo re- 


15 

ceivcd. 


16 

MR. LEIGHTOM: Is your Honor saying the 


17 

portions delcted on 3573,ue aro not going to be entitled 


18 

to the original of this? 


19 

TI!E COURT: Those portions h.ave absolutoly 


20 

nothing to do v/ith the trial of this casc. I have 


21 

gono through 3573. My problon nov; is 3575, vhich I 


22 

can't road. 


23 

All right, v:e nili tahe 10 minutos. The 


24 

rcason I am suggesti.ng v;c cone back in 10 ninutes. 


25 

this night be a good tine for no to start giving vou 


,1 
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fellov/s an Outlook on how I charge jurier,. 

(Roccss.) 

(In opon court, jury not present.) 

THE COURT: I hope you ali recognize that 

is a nost unusual procedurc, and I do not exnect that 
any of you oan reasonably expoot no to give the chargc 
in oxactly thc nano words as I an going to do it today. 

Whon I used to write spoeches I used to Urcan 
up boautiful spoeches and qive sonething else. it 

wouidn't be that far off, but don't hold no to it haoc 
verba. 

Mow that tho tcstinony is over and the argument 
are over the tine has cono for you and me to do our pnrt 
in the administration of justice in this case. it is 
ny province to instruet you as to the law and you 
must accept my instructione on that. it is your func- 

tion to deternine the faots and your dccision on tho fact: 
is final and conclusive. 

In considering tho evidonce and detormining 
tho faots in this case you must lay aside any questions 
or consideratior., of sympnthy. it is your duty as voll 
as mino to adninistor justice fairly and inpartially. 

In so doing wc rmrt lo guidod solely by tho law and 
tho evidonce and neither you nor I can pormit our 
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i conclusions to bo affected by sympathy or suspicion. 


3 

You are to discharge your duty in an attitude of complete 


4 

fairness and impariality and, as I enphasized when you 


5 

v;ere celected as jurors, without bias or prcjudice for 


6 

or against the aovernnent or the defendants as parties 


7 

to this controversv. 


8 

Ilie case is important to the governnent sincc 


9 

the enforcenent of criminal lav;s is a matter of prime con- 


10 

cern to the conmunity. Equally, it is important to each 


11 

defendant v:ho is charged vith a serious crime. 


12 

Before I turn to the indictmont v;ith which 


13 

v’e are concorncd here tlicre are a fev: general observa- 


14 

tions I would like to make. 


15 

I instructed you at the verv start of this 


16 

that your important function during the progress 

- 

17 

of the taking of testinony v/ould be to listcn carefully 


18 

to each witncss as he testified, also to observe him, 


19 

and it has been evident to ne, as it has becn to counscl. 


20 

that you have folloved this instruction. And so you 


21 

are preparcd to undertalie your final duty and in the 


22 

discharge of that final duty you perform a verv high uutv 


23 

of citizcnship — that is, you are acting to ministers 


24 

justice. You members of the jurv are the solo and 


25 

exclusive judges of the faets. You pass unon the weiglit 


i 1 
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the cvidence; you determine the credibility of the wit- 
nesses; you resolve such differences as there nav be in 
tne testinony, and you» members of the jury, draw 
whatever reasonablc inference is warranted by the facts 
as you deterrnino then. i 

It is your recollectdon of the facts that 
governs. Should that recollection differ from that 

of the lawyers or fron mine, please disreqard anything 
tliat w e ha ve said as far as the facts are concerncd. 

If you want to have any of the testinony of any p rt 
of the case read back to you that will be done at 
your request. 

Of coursc, you will consider only the facts 
which have been dovcloped at this trial. You are not 

to be influenccd by anvthincj vou have read about crininal 
cases or anything you have heard about then on the radio 
or seen on telovision. It is only v?hat vou have heard 
here that counts. 

At times during the trial I have bcon callcd 
upon to makc rulings on various natters of law. I have 
sustaincd olijcctjons and I have ovcrrruled objoctions. 
Please do not concern yoursclvles with my rcasons for 
so doing. These are purcly legal natters. 

Fron time to time confcrenccs at the bonch vero 
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conductcd during the trial at the rcquent of tho attor- 
noya or at my rcqucst. Theso confcrences were solcly on 
questions o£ law or of logistica and are of no concern 
to you. y ou aro not to draw any inforcnco for or 
againat either sido bccauso of requeata for such confer- 


oncos. 


If during tho trial I have said anythino or 
indicated anything in ny questions or in ny rulings 
vhxch nav lead you to bolieve I ara inclined to favor ono 
sido or the other, plcase disrcgard'it. Any questions 
of mine, any rulings, vere purcly for clarification. 

You have heard the sunnations of counsol. if 
you helieve that any counsol statcd something as to vhich 
thore is no evidence, disregard that part of v/hat hc 
said. Statemonts of counsel aro not ovidence. They 
are received by advocatos, not evidonco. Questions 


are not ovidence. 


If any ansvor cane fron a v/itness and v:as 
stncken by ne, you are not to considor that as evi- 
denco. The ovidence is the ansv/ers of the witnosscs 
as you rccall then, the testinony that they gavo, the 
exhibits vhich were received in ovidence. 

Similarly, you are to treat stipulations of 
tho parties to be roal ovidence for both sides have agrcccl 
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to tho truth of those facts. 


You have heard the testinony here. iiow 
do you determino what weight you will give it? , 
do you determino that you are going to belicve it or 


not. 


You have heard it said that you should use 


your plain, everyday cornon sense. That you should do. 
You saw the witnesses. Iiow did their testinony impress 
you? Did thoy appe-ar to bo testifying honestly and 
frankly? In evaluating their testinony and their 
credibility you will apply your own comnon sense and 
experience just as you would do in determining an inport- 
ant natter in your own lives when you decide whether or 

not you have been given a true picture of a certain 
situation. 

You nay considar the witness' derneanor, his or 
her lack of candor, his or her ability express hinself, 
his or her possible Mas, his or her strength of recol- 
lection, their accuracv of rccollection. 

If you believe the witness has been convicted 
of a crine or done any innoral or discreditable act, then 
you nay take that into account in determining tho 
credibility of the witnesses and you nay give it such 
weight as you think it deserves. 
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You nay also considor whether the witness has 
a possible interest in thc outcorae of thc case. This 
does not ntean that a witness• nccessarily will tcstify 
falsely because he or she has an interest. it is 
merely a factor which you should consider. 

Tne police and the narcotics agents night be 
said to have an interest in this case. it is a caso 
which they have invostigated and presented. You nay 
consider that and give it what weight you feel it de- 
serves. The fact that a witness is an enployee of the 
governnent does not mean you should give greater credit 
to lu.s testirnony. Ilis testinony should be scrutinized 
in the same nanner as that of any other witness. 

I chargeyou that the government here nust be 
considered in no different light than any other party to 
a lawsuit and counsel for the governnent nust be con¬ 
sidered in no different light than counsel for the defend¬ 
ant or any other litigant. The fact that the govorn- 
nent is a party entitles it to no greater consideration 
than accorded to any other party in a lawsuit. 

The defendants who testified also have an 
interest in this case. That interest is apparent. 

You nay considor that interest in deternining the vcight 
which you give to that testinony. 
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Certain of the witnesscs v.’ho tcstified at this 
trial said in their testimony that they v:cre acconnliccs 
in thc crines charged against the defendants on trial. 

The testimony of these v^itnesses is to be v;eighed v;ith 
caution and caro 

i 

In the prosecution of crine the government nust 
often use witnesses who are accomplicos, but the fact 
that these v/itnesscs are acconplices is not in and of 
itself reason to reject totallv their testimony. Peigh 
their testimony carefully and with caution, then accopt 
or reject that which you feel is believable. 

You should also considor v?hother the v:it- 
ness. testimony is supported or vhethcr it is contradictcd 
by other crcdible testimony. 

If you find that a witness has made a nater ia 1 
statencnt with the intention of misleading you nay 
disreoard that part of the v;itncss' testimony or you 
nay disregard it all if you do not believe it, or 
you nay accopt the part v;hichvou believe and find to 
be reliablc and disregard thc rest. 

All these thir.gs ycu are to considor in 
judging crcdibility, belicvability, and in dotcrmining 
v;herc the truth lies. 

In considoring the evidence, it is tlio gualitv 
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cf thc evidcnce that counts, it is not the number of 


witnesses, it is not tho number of cxhibits. 


You may hear me sonetimes refer to dircct 


evidence or circunstantial evidcnce. it may be well 


for me to explain right now the difference between tho 


two. 


Direct evidence is v/hore a witness testified 


as to what he saw, heard or observed, what he knows 


cf his own knov;ledge, something which comes to hin 


by virtue of his senses directly. 


Circunstantial evidence is evidence of facts 


and circumstances from v/hich one may infer connectod facts 


which reasonably follow in the common experience of man- 


kind. 


Stated somev/hat differently, circ u mstantial 


evidence is evidence which tends to prove a disputcd 


fact by proof of other facts which have a logical 


tendency to lead the mind to the conclusion that tho 


disnuted fact has been established. * Circunstantial 


evidence, if believed, is of no less value than dircct 


evidence, for in oither case v ou must be convincccl heyond 


a reasonable doubt of the guilt of any of tho defend- 


ants - ; 


Let me take an example to show you I nean by 
circunstantial evidence. Let's assumo that when 
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y°u enterod tho courthouse this morning tho sun was 
shining brightly and it was a ciear day. Now assume 
vou can't see outside and assume that as you aro sitting 
in the jury box, dcspite the fact that it was dry when 
you cntered the building, someone walks in with an umbrella 
that is dripping wet and a little later somcbody walks 
in with a raincoat that is dripping wet. Now, yo u 
cannot look out of the courtroom to see whether it was 
raining or not. if you were asked if it was raining you 
can’t say that you inow it directly by your own observa- 
tion, but certainly cn the combination of facts given to 
vou, even though when you entercd the building it 
was not raining, it would be reasonable and logical for 
you to conclude that it was now raining, and thaL is 
afcout all therc is to circumstantial evidence. You 

l 1 

mfer on the basis of reason and experience from establishc 
fact the existence of sone other fact. ! 

Before we considor the precise chargo against 
each defendant on trial sone preliminary natters snould 
be noted. 

The indictment returned by the grand jury con- 
fains two separate tynes of charges or counts. The 
first count, the conspiracy count, charges that all of 
tho defendants and others conspired to violate the fodcral 
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narcotics laws which prohibit the unlawful importation 
of heroin and cocaino into thc United States, and also 
prohibit the distribution of heroin or cocaino or thoir 
possessio,, with intent to distribute. 

The othor counts to which I vili hercafter re¬ 
fer to as the substantive counts charge particular de¬ 
fendant® with an aetual violation of that part of the 
lav which makes it unlawful for one to distribute or to 
possoss a narctoic dru, with intent to distributo. 

Certain counts of tl,e indietnent have been 
severad and are not tried bofore you. Certain defond- 

ants named in the indietnent havo also been sovorod and 
aro not tried before vou. 

You are not to concorn yourselves with the 
reasons for such severances. The reasons are many and 
varied. Do not try to speculate on these reasons. 

You will have onough to do without speculation about that. 

Certain persons who the governnent alleces vero 
also engaged in crininal activity with the defendants w-ro 
not accusod in this case as defendants,but only nancd as 
cc.n.spir t .tors, j.g also not to enter into your 
deliborations except in so far as it ,nay be.considored 
on the question of credibility. Khether porsons who may 
bc involvod with othors in alleged crininal conduct 
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should be indicted is a natter within the sole discrction 
of the United States attorney and the grand jury. 

No adverse inference nay he dravm cither 
against dofendants or the government because persons 
are includcd or omitted fron an indietnent charged. 

Guilt is personal. The guilt or innoccnce 
of each defendant here on trial rnust bc deternined v?ith 
respect to him or lier sololy upon the evidence pre- 
sented against hin or her, or the lack of evidence. 

The charges against hin or her stand or fall 
upon the proof or lack of proof against hin or her, and 
not as to proof against other defendants or co-conspira- 
tors. 

There aro certain principies of lav; which 
apply in every crininal case and to v;hich I made 
reference and enphasized at the tine of your selection 
as jurors. I repeat then now. 

The indietnent is raerely an accusation, a charc 
It is not evidence or proof of a defendant's guilt. 

No weight v/hatsoever is to be given to the fact that an 
indietnent has been returned against a defendant. 

They each pleadod not guilty. Thus the govcrnncnt 
has the burden of proving the chargcs against each of thei 
beyond a reasonable doubt. 

. i 
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A defendant does not have to prove his 
innoccnce. On the contrary, he is presumed to be inno- 
cent of the accusatione contained in the indictment. 

The prcsunption of innocence v:as in his favor at the 
start of the trial, continued in his favor throughout the 
entirc trial, is in his favor even as I instruet you nov:, 
and renains in his favor durj.ng the course ofyour 
deliberations in the jury room. In other words, the 

lav; presunes that a defendant v/ho has pleaded not guilty 
is to be innocent of the crine with v:hich he is chargcd. 
Thus, the defendant, though accused, begins the trial 
v/ith a clean slatc, vith no evidence against hin. 
Accordingly, the government, having made the charge, r.ust 
prove it beyond a reasonable doubt. This burden of 
proof never shifts. It renains upon the governnent 
throughout the trial. 

A defendant in a crininal case is not reouirod 
or called upon to prove his innocence. . Since the 
burden is upons the governnent to prove the accused guilty 
beyond a reasonable doubt of everv essential elewcnt of 
the crine charged, the defendant hns the right to 
rcly upon the failure of the prosccuticn to establish 
such proof. 

A defendant nay also rely upon evidence brought 
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out on cross examinatiori of the govornnont's vritness. 

The law does not impose upon a defendant the duty of 
producing any vitnesses. 

Some defendants have taken the stand and 
also nroduced vitnesses, other defendants have not 
In this case some defendants have not testificd. There 
aro ruany reasons v:hy a defendant nay decido not to 
testify. He may feel that becauso of the strain and 
the tcnsion he may not be a calm v/itness. Hc may 
be erabarrassed by his lack of education or by his 
inability to sponk v?ell in front of a group of people. 

You may not and vili not, I hope, 
speculate as to vhv any of the defendants did not 
testify. You may not draw any inference v?hatsoevor from 
anyone's failure to tal:e the stand. 
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I remind you once moro, that any defendant may 
rely on the presumption of innocence and need do nothing 
more. This presumption of innocence to which I have 

referred is removed only if and when you are satisficd 
that the Government has sustained its burden of proving the 
guilt of the defendant beyond a reasonable doubt. 

The question that naturally ccrae-s up is, v.iuit 
is a reasonable doubt. The words almost de fine them- 

selves. That there is a doubt founded in reason and 
arising out of the evidence in the case, or the lack of 
evidence. 

It is a doubt which a reasonable person has 
after carefully weighing ali the evidence. Reasonable 
doubt is a doubt which appeals to your reason, your judg- 
ment, your common sense and your experience. It is not. 
caprice, whim, speculation, conjecture or suspicion. It 
is not an excuse to avoid the performence of an unplcasaat 
duty. It is not sympathy. 

If after a fair and impartial consideration of 
evidence you can candidly and honestly say you aro 
not satisfied of the guilt of a defendant, that you do 
not have an abiding conviction of the defendants'guilt 
which amounts to a moral certaint.y if you have such a 
doubt as would cause you as prudent persone to hositate 
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bcfore acting in matters of importance to yourselves, then 
y°u have a reasonable doubt and in that circumstancc, it is 
your duty to acquit. 

On the other hand, if you have such an impartial 
and fair consideration of all the evidence you can candidly 
and honestay say that you do have an abiding conviction of 
the defer.dants' guilt, such a conviction that you would bc 
willing to act upon in important and weighty matters in 
the personal affairs of your own life, then you have no 
reasonable doubt and under such circumstances, it is your 
duty to convict. 

One final word on this subject. Proof beyond 
a reasonable doubt does not mean proof to a positive 
certainty or beyond all possible doubt. If this were the 
rule, few persons, however guilty they might be, v;ould ever 
be convicted. It is practically impossible for a person 
to be absolutoly and completely convinced of any contro- 
verted fact which by its nature is not susceptiblc to a 
mathematical certainty. 

As a consequcnce, the law in a criminal caso 
is that it is sufficient if the guilt of a defenaant is 
established byeond a reasonable doubt, not beyond all 
possible doubt. 

A vjord about the difference between the con- 
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spiracy and tho each of the substantive counts. 

Each chargcs a different crime. I have already 
mentioned that Count 1 chargcs a conspiracy to violate the 
Federal narcotics laws, whereas the other counts, substan¬ 
tive counts, charge the particular defendants committed 
actual violations of those laws. 

A conspiracy to comit a crime is an entircly 
separate and different event frora the substantive crin.o 
which is the objective of the conspirawcv. The essence 
of the crime of conspiracy is an agreement or understanding 
to violate other laws. Thus, if a conspiracy exists even 
if it should fail in its purpose, it is stili punishable 
as a crime. 

Congress has made an conspiracy or concerted 
action to violate a Federal law a crime entircly separate, 
distinet and different frora the violation of the law or 
laws which may be the objective of the conspiracy. 

During the time when the conspiracy alleged in 
the indictment was supposed to have taken place, there 
were two different statutes which prohibited the activity 
alleged. One statute replaced the other, and I will 
dwell upon the elements of each when I discuss with you 
the substantive counts of the indictment. 

Suffice it to say now, the Federal narcotics 
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laws during the cntire period of the conspiracy prohibited, 
one, the importation of controlled substances such as the 
drugs heroin or cocaine into the United States. 

To import heroin or cocaine into the United 
States, means to bring those drugs, or introduce them into 
the United States. 


An exception was made to permit the importation 
for such drugs for scientific or medical purposes, but we 
are not involved with those exceptions here. 

The second element common to these Federal 
narcotics laws is that it is and was illegal to receive, 
buy, sell, transport, conceal or distribute or possess 
or facilitate such activity with intent to distribute 
either heroin or cocaine which is imported illegally, or 
was to be used not within the exceptions for scientific 
or medical purposes as set forth in the statutes. 


Third, that the substancc was in fact a narcoti 
law controlled substancc, here heroin or* cocaine and, 
four, tha the defendants knew that the narcotics, or as 
it is called in the new statute, the controlled substances 
were imported illegaly into the United States. 

The narcotics laws were enacted by Congress 
in an effort to combat the illegal importation, distribu- 
tion, possession and improper use of narcotics drugs, 
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which, as you know, have a substantia! and detrimental 
eifect upon the health and staturo of the American 
peoplc. Against this background of the applicable 
statutes, we turn to a consideration of the specific counts 
of the indictment. 

Since the essential elements which the Govern¬ 
ment rnust prove in order to sustain the respected charges 
in the conspiracy count are different from thsoe requircd 
of each substantive count, we shall consider these require- 
ments separately. 

At this point I intend to read the first count, 
the conspiracy count of the indictment without the overt 
acts. After that is done, I will continue this way, 
or at least I plan to now. 

In order to convic.t a defendant on trial, the 
Government must prove beyond a reasor.able doubt the follow- 
ing essential elements. 

1: The e:: is tene e of the conspiracy chargcd in 

the indictment. 

2: That the de endant knowingly associated 

himself with the conspiracy. 

3: That one of the conspirators, knowingly 

committcd at least one of the overt acts sot forth in the 
indictment at or about the time and place alleged. 
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Let us considor what is conspiracy. The idea 
of a conspiracy is simple. A conspiracy is a combination, 
agreement or understanding of two or moi*e persons by con- 
certed action to accomplish a criminal or unlawful purposo. 
In this instance, to import into the United States or to 
distribute or possess with intent to distribute narcotic 
drugs. 

The gist of the crime is the unlawful combin- 
ation or agreement to violate the law. The success or 
failure of the conspiracy is immaterial to the question of 
the guilt or innocence of a conspirator. However, in 
this case, the Government contends that at least in part, 
the conspiracy succeeded. However, as I said, the 
success or failure of the conspiracy is immaterial on the 
question of guilt or innocence. 

To establish a conspiracy, the Government is not 
required to show that two or moro persons sat around a 
table and entered into a solemn pact, ovally or in writing 
stating that they formed a conspiracy to violate the law 
or the details or the means by which its objective is to bc 
achieved. 

Common sense will you teli you, that when 
persons in fact undertake to enter into a criminal con¬ 
spiracy, much is left to unexpressed understanding. 
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But the cvidence must show in order to establisl, 
that a conspiracy existed, that its members in nomo vay or 
manner through any eontrivance, impliedly or tacitly, came 
to a comnon understanding to violata the law or to acoom- 
plish an unlav;ful plan. 

In dotermining whother there has beon an unlawful 
acjreamant, you aay judgo acts and conduct of tha alleged 
co-conspirators which are done to carry out an apparent 
criminal purpose. Tho adage, actions speak louder than 
words, is applicable hara. Usually tho only evidcnco 
available is that o£ disconnectad acts and conduct on tha 
part of the a.leged individua! conspirators. which acts 
and conduct, however, when takon together in connoction 
with each other and considered as a whole, permit an infor- 

ence that a conspiracy existed as conclusively as dircct 
proof. 

In short, items of evdidence are to bc vicwed 
not m isolation, but in conjunction with one another and 
upon the totality of ali the evidence. 

A conspiracy has sonte timos been called a partnor- 
ship in criminal purposes and as to the partnership, each 
member becomes the agent of tho other. 

To becomc a member of a conspiracy, and indcod 
* defondant raa y not know each a overy member, nor of the 
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participation of other members, nor, all thc details of tho 
conspiracy. For example, there is no proof that certain 
defendants knew ; c even met other defendants or other 
alleged co-conspirators. Each membcr of the conspiracy 
may perform separate and distinet acts at different times 
and at different places. Sorne conspirators may play 
special roles while others play minor parts. 

Thus, the guilt of a conspirator is not governed 
by the extent, duration, or whether he played a greater 
or lesser role in the conspiracy. 

Even if one joined a conspiracy after it was 
formed and engaged in it to a degree limited than that of 
most other conspirators, he equally culpable as long as 
he was a con-conspirator. 

Jn a word, it is not required that a person be 
a raember of the conspiracy from its very start. He may 
join it at any point during its progress and be held 
rosponsible for all that has boen done before he joined 
and that all that may be done therealter during its 
oxistence and while he remains a membcr. 

A conspiracy which once formed is presumed to 
continue until its objectives are accomplished, or there 
is an affirmative act of termination by its members, or 
otnerwise terminated as, for example, like poli.ee inter- 
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2 

ceptions 


3 

So, too, once a person is found to be a menber 


4 

of tho conspiracy, he is found to continue in its mcnbcrship 


5 

tnerein until its termination or unless there is prooi 


6 

offered of his withdrawal or disassociation. 


7 

You must first determine whethcr or not the 


8 

proof establishcs the existonce of the conspiracy as 


9 

charged inthe indictment. 


4 

10 

In deciding this first element, you must considor 


11 

all the evidcnce which has been admittcd with respect to 


12 

the conduct, acts and declaratione of cach allegcd co- 


13 

conspirator, and such inferenccs as may be reasonably 


14 

drawn thercfrom. 


15 

It is sufficient to establish the existcnce o_ 


16 

the conspiracy if, from the proof of all the relevant factr. 


17 

and circunstances, you find beyond a reasonablc doubt that 


18 

the minds of at least two alleged co-conspirators ruet in 


19 

an understanding way to accomplioh by the means allegcd 


20 

one or more of the objectiof the conspiracy as charged 


21 

in the indictment. 


22 

If you do conclude that the charged conspirncy 


23 

did exist, you next determine whethcr each defendant v/as a 


21 

member. 


25 

As I said, guilt is personal and you must con- 
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sider each defendant separatcly. His partieipation in 

the conspiracy, if you find one did exist, must be estab- 
lished by the independent evidence of each defendant's 
own acts, statements and conduct as well as those of the 
alleged co-conspirators and the reasonable inferences to 
be drawn therefrom. 

To find that a particular vas a member, you must 
be satisfied heyond a reasonable doubt that, aware of its 
pur^cses, a particular defendant vas a willing participant 
with the intent to advance its purposes. 

If you do so find, then however limited to his 
role in the furthering the objectives of the conspiracy, 

f 

he is responsible for all that was done in furtherance 
thereof either before or during its continuance. 

Once you are satisfied beyond a reasonable 
doubt that a conspiracy existed and that a particular 
defendant was a member, then the acts and declarations of 
any other son whom you also find was a member of the con¬ 
spiracy, made by such co-conspirators during its existonce 
and in furtherance of its objectives, are considered the 
acts and declarations of all other members of the con¬ 
spiracy even t.iough they were not presont. 

I told You about taking evidence suiiect to 
connection and I told you about explaining it in detnil 
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later. This is what I ineant: 

Let me repeat the explanation. Once you are 
satisfied beyond a reasonable doubt that a conspiracy 
existed and that a particular defendant v;as a member, then 
the acts and declarations of any other person whom you 
also find v/as a member of the conspiracy made by such 
con-concpirators during the existence of the conspiracy and 
in furtherance of its objectivas, are considered the acts 
and declarations of all of the members of the conspiracy 
even though they were not present. 

For exnmple, assume that you find that a con¬ 
spiracy as charged existed, of which a particular defendant 
and others were members. Then, any act, statement or 

conduct of any one of thent in furtherance of the conspiracy 
and during its existence would be binding upon that 
particular defendant if you find that he too was a member 
of the conspiracy. This would be true even though if 

he v/as not present on that occasion. 

Summing it up in a simple way, if there was in 
fact a partncrship in crime, each partner acts and speaks 
for the others in the furtherance of the partncrship 
business, even though the others were not present. 

The existence of a conspiracy and once mcmber- 
ship therein may be established by direct cvidence or 
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circurnstantial evidence, these are rarely susceptible 
of proof by direct evidence. Usually they are estab- 
lished as a matter of reasonable inference based upon 
circumstantial evidence. 

Either direct or circumstantial evidence will 
su ffi^e if you are convinced by such evidence beyond a 
reasonable doubt of the guilt of each defendant. In this 
case the Government relies upon both direct and circum¬ 
stantial evidence. It contends that through the testi- 

mony of accomplices and co-conspirators, it has in addition 
to the circumstantial evidence, offered direct prcTof of 
the conspiracy. 

If the reasonable inferc-nces to be drawn from 
any evidence lead to two conclusions, one favoring guilt 
and one favoring innocence, it is your duty to favor that 
which favors innocence. The reason for this is, that if 
each inference is reasonable, there would be a reasonable 
doubt with respect to that evidence. 

Whether the defendant knowingly and intention- 
ally participated in the claimed conspiracy, presents an 
issuo of fact. Clearly, this concerns whas is in one's 

m.ind. Science has not yet devised an instrument whcreby 
we could go back to the time of the occurrence of events 
and detcrminc what then was a person's intent or knowledgo. 
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These may be determined from one's acts, conduct and 
surrounding circumstances and such inferences which may 
reasonably be drawn therefrom. 

If you find the circumstances of secrecy in 
treating the use of fictitious names with attempts to con- 
ceal the true nature of a transaction, these may be con- 
sidered by you as circumstantial evidence of criminal 
intent. 

In this case, the Government contends that the 
cor.spirators attempted to conceal their narcotics activi- 
ties by using code words, or otherwise guarding and 
camouflaging their conversation. For example, "goods", 
supposed meant narcotics. "A dozen shirts", supposedly 

meant a kilogram of heroin. 

"A package" supposedly meant a kilogram of 

heroin. 

If you find circumstances of intrigue or devious- 
ness or attempts by a defendant to conceal the true nature 
of a transaction, this may be considered by you as circum¬ 
stantial evidence of knowledge of the unlawful purpose of 
the transaction. 

The evidence offered on this subject, hovever, 
may not in and of itself serve as a substitute for other 
proof. It may be considered by you along with other 
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evidence inthe case in reaching your judgment. 

A further word of caution. Mere association 
of the defendant with an alleged conspirator or conspirator 
does not establish his participation in the conspiracy if 
you find one to exist, nor, is knowledge without participa¬ 
tion sufficient. 

Thus, even if you find that a particular defend¬ 
ant associated with other defendants and co-conspirators 
and further find the latter were participants in a con 
spiracy to violate the narcotics lav, and that this partic¬ 
ular defendant knew the others were engaged in such 
activities, this by itself would not be sufficient to find 
the particular defendant guilty on the conspiracy charge. 

Let me give you an example: 

Certain photographs were introduced into evidence 
by the Government which purportcdly show certain defendant 
in the company of other defendants or co-conspirators. 

These photographs standing alone do not prove a conspiracy 
For example, the photographs of Hattie Ware. Ii. you 
believe they are accurate, that shows merely she was in 
the company of other alleged co-conspirators, and this in 

and of itself does not prove the conspiracy charged. 

There may be some corroboration that defendants kncw one 
another, but that in and of itself is not sufficient. 
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'What is necessary, as I have already said, is 
that a detendant participate in a conspiracy with knowledgcd 
o£ at least scme o£ its purposes and with intent to aid the 

accomplishment o£ its unlawtul ends. 

If you find the Government has su-taii.ed this 

element as to each detendant's oarticipation , v,e reach the 
noxt element. 

I have already mentioned that the third essentia, 
element o£ the crime c£ conspiracy is that an overt act in- 
tended to ef£ect the object o£ the conspiracy must be 
committed by at least one o£ the co-conspirators a£ter the 

unlawful agreement has been mad'. 

An overt act is any step, action or conduct 

which is taken to achieve, accomplish, or turther the 
object of the conspiracy. The purpose o£ requirin, proof 
of an overt act is that while parties may conspira and 
agree to violate the law, yet thcy may change thcir minas 
and do nothing to carry it into effecc, in which ovent it 

does not constitute an oftense. 

The overt act need be neither a crimina 1 act 

nor the very crime which is the object of the conspiracy. 

At this point I intend to go through the overt 
acts. I have given you this preview of the charge, 

the first part. The first part o£ it, ncedlcss to say, 
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2 

a minor part. But, so that you will notice, basically, 

% 

3 

what kind of a charge I intend to give, so you can draft 

,r, 

4 

up your requests of charge with that. view. 


5 

Mr. Warner» I aro sure you have an exception to 


6 

the charge? 


7 

MR. WARNER: We are just about to break for 


8 

lunch, your Honor, but T wouid ask if your Honor in 


9 

marshaling the facts, your Honor intends to marshal by 


10 

defendant, by count or by witness or by some other com- 


11 

bination? 


12 

THE COURT: I haven 1 t decided. I will be 


13 

honest, I have not decided. If it is by defendant, it 

• 

14 

is going to be very difficult for me, I will be very 


15 

honest. 


16 

Gentlemen, I realize that I ket you here after 


17 

our normal breaking time. How about 2.15. 


18 

(Luncheon recess.) 


19 

- - 


20 



21 

* * 

( 

22 

• 


23 



24 


• 

25 

5 * 
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AFTERUOON S E S S I 0 N 


(Jury not present.) 


2.25 P.M. 


Honor? 


HR. ROSENBAUM: May we have a confcrence, your 


THE COURT: Yes. 


(At the sido bar.) 

MR. ROSENBAUM: Your Honor, it has come to ny 
under st anding there are some surveillance reports that are 
probably in existence of Vincent D'Amico running from the 
period of somewhere July of '73 through October of '73, 
bv a federal agency. If they are available or in existence, 
and I have re a sors to believe they are in existence, I 
respectfully request the Court to produce sane to ne for 
my inspection as soon as possible. 

MR. PHILLIPS: We would oppose that, your 


Honor. 


THE COURT: I would assume if there are sur¬ 


veillance reports, you are going to have your surveillance 
witnesses; is that corrcct? I don't know. 

MR. PHILLIPS: If we have these witnesses get 
on, they would be reports cf 3500 — 

MR. ROSENBAUM: The federal agents told ny 
clicnt he was under surveillance the last four trionths 
prior to the arrest, which took placo October 4, '73. 
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I don' t knov; the relevancy, but I v/ould like thc opportunity 
to inspect these reports and make a dctermination at that 
point ifsame would be applicable to my Client's defenso. 

THE COURT: Let me think about it. 

MR. PHILLIPS: Your Honor, v/ehave not turned over 
any surveillance reports to other counsel. There is ro 
provision of law that provides for it. \1c have turned over 
photographs where the defendant appeared or surveillance 
we intended to use. Vle do not have any such photographs 

of Mr. D'Tunico. 

MR. ROSENBAUM: There was a specific statonent 

nade to my Client by — 

THE COURT: I understand that. 

(In open court.) 

THE COURT: Gentlenen, you knov/ my method of 
operatinn now. Who is going to cross-examine this witness? 
MR.ROSENBERG: I am. 

MR. LOPEZ: I have a list for you, your Honor. 

Mr. Rosenberg, Mr. Leighton, and then Mr. Siegal. 

THE COURT: That's it? 

MR. LOPEZ: That's it, your Honor. 

TIIE COURT: All r.Lght, now.gentlemen, I have gone 
through the 3500 matcrial. With the exception of the change 
which I suggested before, I bclieve the parts that have bccn 
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deleted fron the various 3500 rcports, really havo no 
bearing whatsoevcr in this case. It seems likc something 
completely different. I do have a little difficulty with 
one report, Government's Exhibit 3575-A. I guess the 
problemhere arises because I work on Saturdays and holidays. 
Unfortunately, what we have, on 3575-A, I have exactly the 
sar.e thing that you have, and I want the original. Now, 
the original is in a government office, which is closcd for 
the holiday, and I an not going to make any ruling on 
3575 until such tine as I get it. I think you should have 
enough to cross-exanine with, with'the material you have 
presently. 

MR. ROSENBERG: I need nore. 

MR. POLLAK: Hy Client asked to be excused for 
one nonent, your Honor. 

THE COURT: Sure, /uiyway, what we will do, 
tomorrow I expect the governnent to produce the original 
or an original. I will go through it and if there is 
absolutely anything in it that they have not turned over 
to you, I will turn it over and you can start the cross- 
exanination ali over again. 

MR. ROSEHIJERG: Thank you. 

MR. LEIGHTON: Your Honor, one question. 

The 3574, the second page of the copy that I have appears 
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to represcnt two pagos, two separate pages puttogether. 

THE COURT: Let me takc a look. I don't know 
what the answer to that is. Mr. Fortuin? 

MR. FORTUIN: This is personal background 

information that has been masked over. It's only one shect. 

THE COURT: Whcre is the original? I haven't got 

it. 

MR. FORTUIN: I will give it to you, your Honor. 

THE COURT: I'm glad you brought that to my 

attention, Mr. Leighton. The information which is con- 
tained in the part which has been Xed out, indicates ho 
works in a grocery store, is a Citizen of the United States, 
and has a prior record such as he testified to, and his 
address, which I am not going to give you. Other than thal 
you — 

MR. SIEGAL: Your Honor, if I can inquire, on th< 
copy I have, it says, "NC almost two years ago." Would 
you advisc ne what is dircctlv above that? 

THE COURT: It is not NC. It is DC. It 
indicates that he moved from Washington, D.C., and what it 
says exactly is: "Moved from Wash. D.C. almost two years 
go." All right, with the cxception then of 3575-A, all 
of the others will be marked as GovernmenUs Fxhibit Senled 
3500. 
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MR. LEIGHTON: So that I am ciear, does the Court 
have 3575-A, that is, unredacted, a copy of the original? 

THE COURT: That' s my problem. I want the 


original. 

MR. LEIG1IT0N: You have the same redacted copy 

we have? 


THE COURT: I assumo it's the sano as yours. 

I want the original. I don't care how they get it. 

If need be, they can send it bv the Flash Gordon form and 
project sone images from Washington to New York. 

MR. FORTUIN: Actually, you have evcrything 
undcloted excopt for one page. 

THE COURT: Yes, one pago, but one page is one 
page. Ali right, are you ready? Bring back the jury. 

Mr.Rosenberg, do you have any idea of how long? 

MR. ROSENBERG: I'm sorrv, your Honor, I don't. 
THE COURT: I figured I was going to be 15 
r.inutes in bringing this to you, and I went longcr than 
that. Mr. Dowd, you are one up on me. Mr. Leighton, do 


you have any idea? 

MR. LEIGHTON: In the area of 10 to 15 minutos. 
MR. COURT: Mr. Siegal? 

MR. SIEGAL: Sonewhcrc in the area of 10 to 15 

minutos. 
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THOMAS F R A N K D A W S 0 N, resumed. 

TIIE COURT: All right, sit down, Mr. Dav/son. 

You are stili under oath. 

CROSS EXAMINATION 

% 

BY MR. ROSENBERG: 

Q Mr. Dawson, all of your convictions and arrests 
are always out of the Washington, D.C. area; is that correct' 
A Yes, sir. 

Q Now, I ara unfamiliar v*ith the Washington Pcnal 
Law. I wondcr if you'11 help me out a little bit here. 

In 1949, you toid us what this vas. You were arrested 
in 1949; is that it? 

MR. FORTUIN: Objection, your Honor. 

THE COURT: I don't know what it is. I don't 
have a question. What*are you pointing to, Mr. Rosenberg? 
MR. ROSENBERG: His yellow sheet. 

THE COURT: Lot me have it, will you? 

MR. FORTUIN: May ve tali; at the side bar? 

THE COURT: Yes. 

(At the side bar.) 

MR. FORTUIN: Those are arrests and we belicve 
he isnot entitlod to that. 

MR. ROSENBERG: Sometimes on a yellow sheet, 

it comes up arrost and they don't list convictions. It 


♦ 
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remains open. Sometimes there is a conviction, which is 
not reflected on the yellow shoet. I respectfully submit 
I can go into that. If. in the evcnt it turns out not 
to be an arrest, and conviction, the Court can rule on that. 
I can't make heads or tails out of some of thcse things. 

I don't know what they are referring to here. 

THi: COURT: Uhcrc are you? 

MR. ROSEUBERG: VJe' 11 start with the first one , 
larceny. I don 1 1 know if he was convicted for that or not. 
I wou.\d submit I would like to determino whethor or not he 
was convicted or not. 

THE COURT: The easicst way to do it, I suggest, 

he mentioned three convictions this morning. Ask hin if he 
was convicted of anything else. 

MR. ROSEUBERG: I an not bound by that, Tudge. 

I want to develop that. 

MR. PHILLIPS: He is not entitled to ask about 

.arrest s. 

THE COURT: Arrests, forget to ask about that. 

Do you knov: if he has been convicted of anything else? 

MR. PHILLIPS: He has not. These are the three 
convictions, the three he mentioned this morning. 

MR. ROSEUBERG: Your Honor, I'n notbound by the 
ejoverninent' g representation. 
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MR. PHILLIPS: Then we will have a hearing outsid< 


the jury, but — 


jg COURT: I agree. You can't go into just 


arrests. 


MR. ROSEHBERG: I'm saying,your Honor, therc 


are times on a yellow sheet and I know this personally, 


when there is just put down arrest. VJhere it says dis- 


position, sometimes it's bare when, in fact, it was a 


conviction as this is what I want to go into. We re 


talking about a larceny, the first arrest. If hc wasn't 


convicted, fine, let him teli it to me. How do I know he 


wasn't convicted of it, Judge? I'm going to take his word 


for it? 


THE COURT: That is what you will wind up doing 


anyway. By appo-oaching it the v;ay you are suggesting, 


you are getting into arrests. Ask him about convictions, 


but that's as far as you can go. I am suggesting to ask hin 


"Have you bocn convicted of anything clse? 


MR. ROSEHBERG: Judge, over here, 1950 it says 


T22, Section 1801, and so forth, and disposition 8500. 


THE COURT: That's bail, I'm sure. 


MR. ROSEHBERG: It says "Disposition. 


THE COURT: It's bail, 8500. 


MR. ROSEHBERG: Can anybody teli me what this 


crine is allcgcd to have been and whether hc was convici cci 
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2 

of it? 


3 

MR. FORTUIN: As far as I know, he was only 


4 

convicted of thc ones we brought out. 


5 

MR. LEIGHTON: Where did you get your informati on? 


6 

MR. ROSENEERG: I'm not bound by that, Judge. 


7 

They're taking tho reprcsontation of this witness. 


8 

MR. PHILLIPS: He is bound by that in front of 


9 

the jury. 


10 

THE COURT: Ali you can ask him now whether he 


11 

has been convicted of a crine. 


12 

MR. SIEGAL: Your Honor, I would sav it's always 


13 

1 

• 

proper for counsel to ask on cross-exanination, ”In 1949 


14 

werc you convicted of thc charge of larceny of an auto- 

- 

15 

mobile," and if he says no, all right, but you can ask him 


16 

a specific date. 


17 

THE OCJURT : That' s like when did you stop bec-ting 


18 

your wife? 


19 

MR. ROSENEERG: Not necessarily, your Honor. 

• 


20 

Here there is a basis for it, there is an arrest v/ith 


21 

respect to that, and just because of that it doesn't mean 


22 

he was convicted of larceny. It coula have been a juvenile 


23 

situation undorlying larceny. Tho jury has a right to 


V 

know about that. 


25 

THE COURT: I disagroe. 


J_ 
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MR. I.EIGHTON: Judge, may 1 suggcst, sincc thc 

governnent has stated the way they vcrify the shcet is 
by asking this witncss himself, possibly we have the voir 
dire and check it out. If the governnent says this is 
an up-to-datc sheet from the FBI, that has everything in 
here,then I would go along with that represontation. 

TIIE COURT: Can you cross-cxanine without getting 
into this right now? If you v;ant a hearing about this, we 
will have it without the jury present. Starting right 
away and excusing them becomes difficult, it nay reflect a 
delay. 

MR. ROSENBERG: Ali right, your Honor, you are 
leaving open the possibility of going into that later with¬ 
out the presence of the jury? 

THE COURT: Yes, and I wish you would go ahead 

right now. 

MR. SIEGAL: Your Honor, if I can clarify this, 
is it the Courtt position the Court will not allow counsol 
a specific question of thc v/itness in 1949 were you con- 
victed of larceny for a motor vehicle? 

THE COURT: That's right. 
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0 Uhat was the first conviction you had in vour 

life? 

A I was arrested for vagrancy one tine, but I 
went back to court and they dismissed it, thcv found out 
I v/orked and everything. Then I was arrested in 
1950 for housebreaking. In 1954 _ 

Q What happened to that one in 1950, vere you 
convictcd? 

A I pleaded guilty. 

Q IIow many years did you get? 

A Three years. 

Q Then you cane out in 1953? ' 

A ‘52. 

Q You just told us you were arrested in 1950 and 

you got three years? 

A Right. 

Q Wouldn't that be '53? 

A Nineteen nonths for the three years. 

Q Were you seiling narcotics in 1950? 

A No, sir. 

Q When you came out of jail you say you got 

convicted again? 

A Yes. 

0 What was that for? 
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2 

A 

Hous_:breaking. 


3 

Q 

VThen was that? 


4 

A 

195<i. 


5 

Q 

How much time did you get on that? 


6 


MR. FORTUIJJ: Objection. 


7 


THE CCURT: I wiil permit it. 


8 

0 

How much time did you get on that? 


9 

A 

Six years. 


10 

Q 

When did you come horne on that case? 


11 

A 

'57 or '58, I can't remember. 


12 

Q 

Did you have another conviction after that? 


13 

A 

That is right. 


14 

0 

When was that? 


15 

A 

Housebreaking. 


16 

Q 

When? 


17 

A 

'59, November, 1959. 


18 

Q 

Were you selling narcotics during the short 


19 

period of 

tine you were out? 


20 

A 

No. 


21 

Q 

Were you working during that period of time? 

c 

22 

A 

Yes, 


23 

Q 

You got convicted again in 1959? 


24 

A 

That is right. 


25 

0 

Did you get any time on that case? 
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A Yes. 

Q IIow nuch tine? 

MR. FORTUIM: Objection. 

THE COURT: I will pernit it. 

A I was given 12 years. 

Q When did you cone hone on that? 

A 1967. 

Q Were you convicted of anything from 1967 to 

the present date? 

A Nothing other tnan disorderly conduct. 

Q Were you convicted of anything besides your 

burglaries? 


A Ilo, sir. 

Q You vere not? 

A No, sir. 


Q Since 1967 what kind of work have you been 
doing? 

A I vork for "cslip Contracting Conpany and 
subcontract for security operations here in New York. 

Q When did you start that work? 

A I was working for Ileslip Contracting Conpany 
in 1959. 

Q How long did you work thcre? 

A I worked there until I was arrested in 
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1959 and I went back to work then when I came hone. 

0 When was that? 

A 1967. 

0 Fron 1967 what kind of work have you been doingj 
A Yes. 

■ * 

Q I worked for Heslip Contracting and security 

opcrations until 1971. 

0 From 1971 on what kind of work have you becn 
doing? 

A 1971, I wasn't working a short period of '71. 

I 

Q Until when? 

A Until I went to .Memphis in March, April of 1972 
Q What kind of work did you do in Hcmphis? 

A We have a smaJLT ccuntry grocery store. 

Q IIow long did you work there? 

A Hov; long I have the store. 

Q IIow long did you work in that store? 

A We have it almost tvo ye«rs, 

Q VJexe you working there frcm 1972 to the pre- 

sent date? 

A Yes, sir. 

Q When did you enter the narcotics businoss? 

A February, 1971. 

Q Who was it that introduccd you to the narcotic 
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business? 

A Wall, Paul Gregario approachcd me. 

0 You v/ere in Washington during this time? 

A Yes f sir. 

Q Paul Gregario, did he just come over to you 

cold sono placo in Washington to discuss narcotics v/ith 

you? 

A Paul and VJarren were arguing in V7arren's storc 

Q That is when you got involvci’ in narcotics, 

is that correct, in 1371? 

A Yes. 

q Uov; nuch noney have you nade from the nar- 

cotic business? 

A I don't have anv idea. 

Q You told usy)U had a Lincoln Continental? 

A I nave alv;ays had cars, 

Q And vou supported a large fainily? 

A Yes. 

q Vacations and every place else, is that 

correct? 

A To vacations. 

Q Hov; nuch moncy do you estimate in 1971 you 

made fron the narcotic business? 

A I don't know. It providcd me with a nice 
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living but I didn't nake that much money because the moncy 
was always short. 

Q You would buy your narcotica and you would 
cut it, right? 

A That is right. 

Q Whcn you cut it, who would you distribute it 


A I had two or three people in Washington. 

Q What are their nanes? 

A One fellow, a friend of mine was naned Iloochic 
and there was a friend naned Donald. 

Q That is who you would distribute it to? . v... 

% 

A Yes. 

Q Nobody else? 

A It could be sonebody that I reconnended to 

distribute narcotics to. 


cut it? 


When you get a ki of heroin how would you 


It's according to the strendth. 


I don't understand. 


Would you takc some 


mannite and put an equal amount of mannite as you had 
heroin and you would end up with twice as much heroin? 

A Deponding hov; much it could be cut. 

Q Sometimes v/ith ono ki of heroin you would be 
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able to end up v;ith three kilograms of hcroin? 


I don't think we ovor had anything like that 


that we v/ould do that. 


You v;ould at least cut it in half so you would 


end up with two kilos? 
A Sometimes. 


Hov/ much v/ould you sell a kilo of heroin forV 
I never sold a kilo. 

You sold it by packagos? 

It was very little-narcotics I would sell. 


They would sell it for me. 


*he person tuat you sold it to r hov/ would you 


give it to hira, by packagos? 




Yes. 


Theso are what we refer to as nickel packages, 


$5 bags? 


righths, quarters? 

Yes, something like that. 

Is that what you gonerally dealt in, quarters? 
Yes. 

I 

That is the general way in v/hich you dealt? 

Yes. 

So you cut it in half at least and If you 
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paid 30,000 you ended up with two packagos that 
you nold for G0,000? 

A No, wc didn't work it like that. I guess 

» , 

that could bo what it amounted up to but we didn't work 
it like that. 

Q IThen you nold it in quartors, in eighths or 
halves, tliat is what it cvencd up to? 

A If it was good enough to cut it like that. 

Q Most of the times you were able to cut it at 

least once, so you ended up with two packages? 

A Sometimes you weren’t able to do anything, it 
had got so bad. .... ... 

Q Sometimes you were able to dojxstter, in 
that right? 

A Yes. 

Q So if I understand you correctly, if you got 

a packagc for 30 and you sold it for quarters, halves or 
eighths, you ended up making 30 on it, is that what you 
are telling us? 

A I wouldn't end up making 30, no. 

Q What would you end up making? 

A The way it was set up you could sell it ali, 

one pcrson could sell it all and he would have to turn in 
a thousand dollars more than what the packagc was paid 
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for. 

Q How much would you make on a package? 

A I couldn't possibly teli. 

Q Let ne see if I understand. 

You have a kilo that you cut and you nake two 
kilos, on a good kilo, right? 

A Right. 

Q Now you have tv;o kilos of heroin that you 
are selling in eighths and quarters? 

A Yes. 

Q How much would you sell an*eighth for? 

A We were charging a thousand dollars an 

ounce, and it's cut down to lesc when you sell it in a 
larger quantity. 

Q Do you know how much you would charge for an 
eighth? 

A About $3500. 

0 So that if you ended un with two packages 

you would end up with — you would sell "■"•ch package for 
about $28,000, am I correct, approximately, according to 
your figures? 

A Ho, we sold it fer 20,000, if it was a kilo. 

Q You told us before that you sold an eighth 

and you sold in quarters, is that correct? 
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A Yes. 

Q When you got a kilo you would cut that and 
you would distributo it by cighths and quarters, is that 
your testimony? 

A Yes. 

I 

Q When you distributed it by eighths and quartors 
you would bo selling it at the going value of $3500 an 
eighth, am I correct, this is what you are telling us? 

A Yes. 

Q If you ended up with two hilos from one kilo 
you would be selling one kilo for approxinately 20,000 
and a second kilo for approxinately 28,000, am I cor-'' 
rect? 7 

A We didn't do it like that. Since v/e cut it 
we sold it for 20,000. tf you sold a kilo that is what. 

it would go for. 

0 But you didn't sell the kilo, you’ sold it by 

eighths and when you sold it eighths you got 3500? 

A Yes. 

» % 

Q So if you bought a half a kilo and you cut it 

you would be selling the equivalent of a full kilo at 
approxinately 3500 an eighth, an I correct? 

A Yes. 

Q Are we connunicating now? 
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A Yes. 

Q So on that basis you would bc making approxi- 
matcly $23,000 for every kilo of heroin you sold? 

A If I sold it. 

Q From 1971 how many kilos of heroin had you 

sold? 

A I don’t have any idea. 

» 

Q You sold more than one, didn't you? 

A Yes. You nean as far as my selling it 
myself? 

.Q Yes, you. 

A Yes, I had to, yes. yos. l ha.. Vi. 

Q You sold more than two kilos, didn't you? 

A I don't know. I probably did. 

I 

Q You don' t know whether you sold more than tv/o 

kilos? 

A I wouldn't be able to say. I would say 
that I did, yes. 

Q Would you say that you sold more than threc 

kilos? 

A No. 

Q So the extent of your narcotic partieipation 

was two kilos? 

A Hot that I was responsible for. 
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Q I am talking about you. 

A I can't teli hov; much I sold. 

Q I am talking abcut you. Did you sell moro 

than two hilos of heroin sinco you have been in the 
narcotic businesses from 1971? 

A I might havo. 

MR. PORTUIK: Objoction. Asked and 

ansv/orod. 

Q What v/as that? 

A I might have. 

THE COURT: I will permit it. 

Q You might have? Yo.: rv. • • 

A Yes. Y r»«*. 

0 Might you have also sold more than three 
kilos of heroin? 

A I would doubt that. 

Q So somewhore between two and three kilos is 
the extcnt of your narcotic participation? 

A I would think so. 

MU. PORTU Uls Objoction to "participation." 
It is anbiguuous. 

MR. ROSENHERG: He answcrod it. 

THE COURT: I will permit it. 

i 

Q So you are not really a big-timc narcotic 
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seller, is that right? You have only been involvod in 
two kilos, am I correct? 


MR. FORTUIIJ: Objection. 

THE COURT: I will permit it. 

Q Am I correct, sir? 

A What is that? Would you repeat it? 

• Q You are not a big narcotic seller,'/au have only 

been involved in two narcotic sales, two kilos of narcotics: 

MR. FORTUIU: Objection. That is not 


what he said. 


permit it. 
Q 
A 
Q 
A 
0 
A 


MR. ROSEIJBERG: Your Honor — 

THE COURT: Don't start arguing. I- will ■ . 

tjermit. i c 

Is that what you told us, two kilos of heroin? 

Or more. 

Or more? 

Yes, I said that. 

Let's find out, sir. 

I can't be sure. 


Q Is it more than two kilos? 


A I wouldn't be able to be sure. 

Q it's not more than three kilos, is that corrcct: 

A I don' t tliink it would be. “ 

Q Very good. On how many occasions did you 
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meet with Harry Pannirello in 1972? 

A I would say six, eight times. 

Q Six or eight times, and every time you met 
him you dealt, correct? 

A Not every time; mostly every time. 

Q In 1972 you met him between six and eight 

times? 

A I met him twice in '72. I thought you 

said '71. ' - 

Q Ali right. We v/ill start with '71. 

'71 you met Harry Pannirello between six 
and eight times? ' 

A Between six and eight times from the time I 

met him. From the first time I was introduced to 

him. 

I 

Q Let's go to '71. How many times did 

you meet Harry Pannirello, six times? 

A %o acquire narcotics, six times. 

Q How much did you buy from Harry Pannirello on 

each occasion? 

A Anywhere from a half to three-quarters a 

kiio. 

Q A half to three-quarters of a ki? 

A Up to a kilo. 
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Q Up to a kilo? 

A Yes. 

Q Andyou net him six times? 

A Right. 
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Q In 1971. How about 1972? 

A To acquire narcotics, tv;ice in 1972. 

Q What did you buy then? 

A A kilo the first time and a large quantity the 


last time. 


Q 

A 


A kilo and even more the las tiine? 
Yes. 


How much more than a kilo? 


A I am not sure. It was a large quantity. 
It was a large quantity. It was more than two kilos. 
Q Three kilos? 

A I can't remember. 

Q At least more than two kilos? 


A It was more than normal. 

Q You just told us the extent of your narcotic 

participation couldn : t possibly have been more than three 
ki3os of heroin, is that correct? 

A I was rocponsible fer ali of it. I said that 


sold. I was responsible for the money, for ali of it. 

Q How much narcotics did you buy, you? 

i 

A TechnicaJ.ly, I bought it all. - 

Q How much? 

A I don't know. You have to add it up. It woul 


run from a half a kilo to throe-quarters. 
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Q Then from the time you have been involved in thc 

narcotica business, how many kilos of heroin did you buy? 

MR. FORTUIN: Objection. Let him answer the 

question. 

MR. ROSENBERG: I am trying to get an answer. 

MR. FORTUIN: He is in the middle of an answer. 

THE COURT: Answer the question. 

Q From the time you have been in the narcotics 

business, how many kilos of heroin did you buy? 

A I would say I was responsible for something in 

the neighborhood of eight or ten kilos. 

Q And that is the extent of your narcotic 

participation, you bought ten kilos, is that correct, 
and those ten kilos were cut approximately once, is that 
right? 

A Yes, if they could be. 

q So 20 kilos of narcotics was distributed by you? 

A I was responsible for it. 

Q And of those 20 narcotic kilos that were dis¬ 
tributed, how much was your profit from each narcotic 
kilo? 

A I don't have any idea. If somebody scld the 

narcotics, they had to turn in a thousand dollars more thai. 
the narcotics cost. That is the only answer I could givo. 
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Q Turn it in to you? 

A I was responsible for the money. 

Q They would turn the money in to you? 

A Yes. 

Q You held the money? 

A Most of the times. 

Q You purchaced the narcotice? 

A Yes. 

Q So there were other people working for you? 

A Working with me. 

Q But you were the banker, so to speak, correct? 

A It made me responsible for the money. 

Q How much money do you approximate that you made 
from the narcotics business? 

MR. FORTUIN: Objection. It has been asked 
and answered several times. 

THE COURT: I will permit it. 

Q Can you teli us now? 

A I don't have any idea. 

Q Do you have any money? 

A Sir? 

Q Do you have any money? 

A Yes, I have some money. 

« 

Q How much money do you have? 
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MR. FORTUIN: Objection. 

THE COURT: I will sustain that. 

Q Do you have any money that you earned from the 
narcotic business? 

A Not that I know of. 

Q In othcr words, the only money that you have 

now is the money that you earned legitimately, is that 
right? 

A That is right. 

Q All the money you earned from the narcotics 

business has dissipated, is that right? 

A That is right. 

Q How much money would you say you dissipated in 

1971? 

A I don't have any idea. 

Q More than $30,000? 

A You mean myself? 

Q You, that you spent or. ycur family, on your .-a 

maybe your girl, whatever, a bar? That you spent. 

A No, I don't think it would be that much. 

Q It wouldn't be that much? 

A . No. 

Q How about 1972? 

A No. 
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Q How much do you estimate that you spent from 
the narcotics business in 1971? 

A I wouldn't havc any idea how to estimate it. 

If I was sitting up with a pencil and trying to figure it 
out, maybe I cculd come out with some type of figure. 

I could say that I lived good. 

Q VJhen you say that you lived good, what does that 
constitute, $500 a week $700 a week? 

A I took whatever I had to have to live, 

Q What does living good to you mean, a hundred a 

day, $200 a day? 

A I guess some days it took that much to live. 

Q On a seven-day a week basis, you were spending 
$1400 a week on some weeks? 

A I doubt that. 

Q How much rent were you paying? 

A I must have been paying $130-something or $140 

a i.ionh. 

Q When was this? 

A In 1971. 

Q L972. 

A It would have been the same. I was living in 

an apartment. 

Q You don't own a horne? 
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A I owned a home, yes. 

Q When was this? 

A In 1970.'' 

Q 1970 you owned a home? 

A Yes. 

Q Where? 

A In x,andover, Maryland. 

Q How much did it cost you? 

A 21.5. 

Q How much cash did you put dov/n? 

A §1300, 1400. 

Q Who was the first person you spoke to in connec- 
tion with this case, Agent Logan? 

A That is right. 

Q Where did you meet'Agent Logan? 

A In Washington. 

Q He came to your apartment? 

A That is right. 

Q What was the reason that Agent Logan came to you? 
MR. FORTUIN: Objection. 

MR. ROSENBERG: I will withdraw it. 

Q Did Agent Logan teli you that you were involvcd 
in a narcotic sale and that is wny he is coming to you? 

A No, sir. 
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Q He didn't just pick you out of thin air, did he? 

A No» He knew of me in Washington. 

Q In other” words, he learned that you were 

dealing in narcotics, is that right? 

A He is on the Narcotic Squad. I guess he did. 

Q When he came to see you, did he teli you that 

he learned you were in the narcotic business and he wanted 
to talk to you? 

A He didn't come to me for that reason. 

Q He came to you for a different reason? 

A Yes, sir. 

Q Other than that? 

A I guess that was his purpose but he didn't speaJ 

of it then. 

Q He did speak of it some time? 

A Yes. 

Q Did he teli you that he knew you were involved 
in narcotica? 

A Yes, he said something to that effect. 

Q Then he asked you "If you cooperate with me, I 

will see what I can do for you"? 

A Ho, he did not. 

Q But he told you he knew you were involved in 

narcotics, is that right? 
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A 

Yes, in so many words he did. 


3 

Q 

Did there come a time when you discussed the 


4 

instant 

case with Agent Logan, is that right? 


5 

A 

Yes. 


6 

Q 

When was that? 


7 

A 

I think it \^as November, 1971. 


8 

Q 

Is that the first tine you discussed the case? 


9 

A 

I don't think it was. 


10 

Q 

When was the first time you discussed the case? 


11 

A 

I can't say exactly. It was some time 


12 

shortly 

after he came to my house. 


13 

Q 

When did he come to your house? 


14 

A 

I would estimate early fall, late summer. 


15 

Q 

What year? 


16 

A 

1971. 


17 

Q 

Somewhere around August, July of 1971? 


18 

A 

It could very well be. 


19 

Q 

You wera tellir.g me, I waen't there. 

20 


Was it around the fall or the summer of 1971 


21 

that we 

are talking about? 


22 

A 

It was warm. That is ali I could remember. 


23 

Q 

Let's talk about the year. Was it 1971? 


24 

A 

Yes. 


25 

Q 

Was that the first time he came to you? 
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2 

A 

Yes. 

3 

Q 

Waa that when you discovered the case? 

4 

A 

We could have very well discussed it then. 

5 

This case? 


6 

Q 

Yes. 

7 

A 

No, sir. 

8 

Q 

When did you discuss this case with him? 

9 

A 

It would have been at the latter part of 1971, 

10 

during the 

winter. 

11 

Q 

So around November or Dacember of 1971 was the 

12 

first time 

that you discussed the case with him, is that 

13 

right? 


14 

A 

The case itself, yes. 

15 

Q 

On how many occasions have you spoken to him 

16 

after that? 

17 

A 

You mean up until this day? 

18 

Q 

Yes. 

19 

A 

Maybe 10, 12 times, probably. 

20 

Q 

Going from December of 1971 to today, is that 

21 

correct? 


22 

A 

Yes. 

23 

Q 

When did you mention Georgie for the first time 

2i 

to Agent 

Logan? 

25 

A 

It could very easiiy have been the last of 1971 
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2 

or the first of 1972. 


• 

* 

3 

q But no later than 1972, is that correct? 

• 


4 

A I don't think that it would have been. 



5 

Q You are certain it wasn't last year, it wasn t 



6 

in 1973, is that correct? 

• 


7 

A No. 



8 

q You are telling us the first tine you nentioned 



9 

to Agent Logan and "Georgie" was some time in 1971 or the 



10 

early part of 1972, but no later, is that correct? 



11 

A It would have been the last part of 1971 or 



12 

1972. 



13 

MR. ROSENBERG: At this time if your Honor 



14 

please, I ask for a stipulation by the Government 



15 

MR. PHILLIPS: We object to any stipulations in 



16 

front of the jury. Mr. Rosenberg knows that is not 



w 

proper. 



18 

THE COURT: Not this way. 



19 

MR. ROSENBERG: Then I vili pnproach the bonuh. 



20 

(At the side bar.) 



21 

MR. ROSENEERG: I ask the Government to stipulate 



22 

to the fact that on the indictment, Frank Pugliese, also 



23 

known as Butch is listed on the governmental supplenental 



24 

bili of particulars when they refer to an additional co- 



25 

conspirator, they put on John Doe, also known as GeorcjK-, 


. 
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indicating that it is soniebody else othcr than this 
defendant. 

MR. PHILLIPS: May I see the copy of the addi- 

tional bili of particulare. 

Whatever the additional bili of particular says, 
we are not referring in any way whatsoever to the defendant 
Pugliese in that additional bili of particulars. 

MR. ROSEHBERG: I don't know what it is supposed 

to mean. 

MR. PHILLIPS: I don't know what it means to 
stand up in front of the jury and ask to have the Govern¬ 
ment rnake insinuations when you know it isn't right and 

the indictment stands for itself. 

MR. ROSEMBEP'': I am asking for a stipulation 
that Pugliese also known as Butch is on the indictment and 
on the Government's supplemental bili of particulars, it 
says John Doe, also known as — 

MR. PHILLIPS: I prepared the bili cf t-.-rc-c- 

ulars. My name probably appears on it. I will repre- 
sent to the Court right now, whatever that "Georgie" 
stands for is not in connection with Mr. Pugliese. I had 
no intention of referring in any way to the defendant 

Pugliese when I put that in. 

MR. R0SEN3ERG: Can I know who you are refer- 
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ring to? 

MR. PHILLIPS: I would have to have a minuto, 

then I could find out. 

MR. ROSENBERG: Let's wait, otherwisc I will 
ask for the stipulation. 

THE COURT: You aro not going to ask in front 

of the jury. 

MR. ROSENBERG: I was trying, unless, of course, 

we agree that this can come in, unless the Court rules. 

In there when they refer to an additional co- 
conspirator, John Doe also known as Georgie, they are 
referring to somebody else other than Butch Pugliese. 

THE COURT: What does that mean? 

MR. ROSENDERG: Your Honor, here they indicate -- 

THE COURT: I am aware of it. 

MR. ROSENBERG: That when they were talking 

about a Georgie as an additional co-conspirator, it is some¬ 
body other than this defendant. 

TilE COURT: So what? 

MR. ROSENBERG: Here they are saying that this 

defendant and Georgie are one and the same which in cffect, 
if I read this right and interpret it right, they are talk¬ 
ing about two different people. Now they are saying the 

are one and the same. 
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THE COURT: What they are saying is there were 

two people that were called Georgie. One that was callea 

Georgie by this particular witness. 

MR. ROSENBERG: I want an offer of proof from 

the Government with respect to who they are talking about. 

THE COURT: Mr. Phillips? 

MR. PHILLIPS: I would have to have a minute, 

but I don't think it should interrupt the cross-examination 
We could continue and I will have an answer at the break. 

MR. ROSENBERG: Let's take a break now becau^e 

I would like that point to come in. 

THE COURT: Do you have anyth ing else? 


MR. ROSENBERG: I haven't even begun. 

(In open court.) 

THE COURT: We will take our afternoon break no' 


ladies and gentlemen 


(Jury leaves room.) 

THE COURT: Mr. Dawson, you nay step do-.:n. 

Wo will take ten minutes. That goes for eve; 


body. 


(Recess.) 
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2 

(In the robing roora.) 


3 

MR. PHILLIPS: Your Honor, the bili of particulare 


4 

speahs for itself. We oppose any stipulation made in 


5 

front of thc jury with rospcct to what the bili of 


6 

particulars does say. The bili of particulars is hearsay, 


7 

the bili of particulars is a legal document which we submit 


8 

cannot be used to inpeach the testimony of this witness. 


9 

If flr. Rosenborg wants to put me on the witness stand, that's 


10 

another question, in order to try to impeach the testimony 


11 

of this witness, but beyond that, we oppose any reference 


12 

• 

to the bili of particulars in this matter during the cross- 


13 

examination of this witness and we particularly oppose what 


14 

Mr. Rosenberg has done, in an attempt to enter into a 


15 

stipulation in front of the jury. 


16 

MR. FISJIER: Your Honor, the bili of particulars 


17 

is filed so as to guide counsel in the course of his pre- 


18 

trial preparation. That's forsure. !’ow, I think defenso 


19 

• 

counsel have a right to be able to rely on the representa- 


20 

tion made of the bili of particulars and rely further 


21 

that Mr. Phillips isrft filing these out of thin air. 


22 

There must, in fact, be a basis for the information 


23 

provided in the bili of particulars and in view of the 


24 

testimony under Drady, the defendant is ontitled to d.ir>- 


25 

covcry and whatover basis the government has for the 

. 
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filing of the bili of particulars. If it were not the 
case, your Honor, they might as v/ell be written on wind. 
There is no protcction afforded to the defendant then, if 
during the trial the government may deviate v/idely from the 
representation made. 

This witness referred to Mr. P.osenberg' s 
witness also as Georgie. There can be lots of Georgies 
around, maybe even some John Does. 

MR. FI5HER: If it is the government's position 

that Georgie referred to in the supplcmontal bili is a 
person other than the one referred to in the testimory 
of this witness, then I think the defendant is entitled to 
discovery of whatever information the government has re- 
garding to the other Georgie. 

' THE COURT: I don't think so. 

MR. FISHER: Or the minimum, a submission to 

the Court in camera of such material so your Honor may 
detemine it yourself. It seems awfully convenient for 
the government at this point to suddenly come up with a 
new co-conspirator. 

MR'. LOPEZ: Judge, if I can just add, it is 
apparent that in the caption ofboth indictments, Frank 
Pugliese was referred to also known as Dutchie. That 
is in the indictment in this case. Now we get a bili 
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of particulars v/hich, as Mr. Fishcr has indicated, is a 
lcgal document. We have a reference there that John Doo 
is also known as Georgie. Now, clearly, that type of a 
statement certainly doesn’t clarify the indictment as 
the bili of particulars should. If anything, it 
obfuscates it for the simple reason we are led to believe 
that Georgie is another person. If indeed Frank Pugliese 
was also known as Eutchie, and was to be referred to as 
Georgie also, we should have become aware of that. But, 
it is apparent, your Honor, Mr. Phillips believed Georgie 
was another person. 

That has to be. Ali we are asking for your Honor 
is, what is the basis and what is the judgment for indicatin 
in that bili of particulars that this John Doo is also known 
as Georgie and for the onission from the caption of the 
indictment or any reference of the indictment itself that 
Frank Pugliese is known by two nanos, Butchie and Georgie. 
Furthernore, your Honor, the witness dcfinitely says this 
information was provided to the government or its authorized 
representatives, not in 1973, when the indictncnts vero 
prepared,aand the bili of particulars subnitted,but it 
was indeed submitted, if v/e were to rely on his testinonv, 
in 1972. Bo, we are not talking about a Georgie or rany 

Georgics. We are talking indeed about Frank Pugliese, 
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and whether the governnent knew it at the time of filing 
of any of the indictments in this case and at the time of 
the filing of the particulars, if in fact they understood 
Frank Pugliese was Georgie also, and why in fact the 
bili of particulars misled us into thinking it was a 
third person. 

MR. ROSEIIBERG: v jur Honor, let me emphasize 
another point. It is listed under additional co- 
conspirators. In other words, Frank Pugliese also known 
as Butch, listed now as an additional co-conspirator. 

I think they had John Pannirelld'' 8 or Harry Par.nirello, I got 
the bili of particulars outside, and in addition to that, 
John Doe also kr.own as Georgie. It is obvious — 

THE COURT: There are two John Does, aren't 
there? There are two John Does. 

MR. ROSENBERG: But with the one referred to 

as Georgie, it is listed other than Frank Butch Pugliese, 
is listed as an additional person. Now, if the govcrnment 
indicates, as he has before on the record, that it was 
somebody else, and I asked for an offer of proof, I don't 
feel he should come back now and say, "We're going to stand 
on the record, you don't havc the right to feel that the 
bili of particulars means anything at this point." He 
either produces another Georgie, according to his roprer.cnt 
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tion, or else I 'm being pernittcd to give that stipulation 
to the jury, that Butch Puglicse was on the indictment 
and an additional co-conspirator was named as Georgie. 

THE COURT: Has everybody made their posi- 

tion? 

MR. PHILLIPS: Yes, your Honor. 

THE COURT: There will be no stipulation. 

(In open court. Jury present.) 

BY MR. ROSENBERG: 

Q Sir, I believe you told us that you informed 
Agent Logan that it was in late 1971 or early 1972, when 
you told him about the naine of Georgie; is that right? 

A Yes, that's right. 

Q And you were cooperating at that time with the 
government; is that correct? 

A Somev/hat. 

Q You told him everything you knew? 

A I don't think I told him everything I knev; at 
that time. 

Q At that time? 

A Right. 

Q In othcr words, you told him about the pcoplo 

t 

that you dealt v/ith at that time? 

A Yes, I would say so. 
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Q I think you also told us that you dealt in 
narcotics in thc year of 1972, is that right? 

A Yes. 

Q So that after you were cooperating v/ith the 

government and an agent, you vere stili selling narcotics? 

A If that's — I was selling narcotics in '72. 

Q That was after you cooperated with Agent Logan; 

is that right? 

A As far as giving infomation to that effect, yes. 

Q Did Agent Logan like give you a free pass, you 

* 

teli us what you know and you can sell narcotics? 

A Definitely not. 

Q In other words. Agent Logan would not know you 
were dealing with narcotics after you were ccoperating with 
him; is that right? 

A That's right. 

Q So the fact that he spoke to you about your 
involvernent in narcotics, didn't stop you, is that right? 

A This was — I don't think Agent Logan knew any- 

t 

thing about my involvement in narcotics unless I teli him. 

Q I know, but that didn't stop you, is that I'm 

saying. 

A No. 

Q You continued? 
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A Yes. 


Q When dici you stop selling narcotics? 

A Sono time in March or September of '72. 

Q Did you just decide at that time it's enough of 
a life of sin, I'm going to quit? 

h I don't know whether I would phrase like that, but 
that's just what it would amount to. 

Q It just came to you at that time, that's enough 
of business, right? 

A That's right. 

Q Did you have enough money by that time? 

A No, I didn't have enough money. 

Q Sir, how many people did you. speak to with respect 


to Georgie? 


THE COURT: You mean agents and government 


officials? 


MR. ROSENBEP.G: Yes, your Honor, thank you. 

MR. FORTUIN: Can we fix a time? 

Q Any time. How many people did you speak to about 


Georgie? 


A Up until this day? 

Q Yes. You spoke to Agent Logan, right? VJe'11 


start with hin. 


A I would say naybc eight or ten people, 


I 
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% 

2 

Q 

Can you give us the best that you can recall v/ith 


3 

respect to their names? 

1 ( 

4 

A 

To John R., something like that. 


5 

Q 

He is an agent? 


6 

A 

Yes. 


7 

Q 

And you spoke to Logan? 


8 

A 

Right. 


9 

Q 

You spoke to Mr. Phillips? 


10 

A 

Right. 


11 

Q 

You told hin about Georgie, right? 


12 

'/ 

A 

I guess in a practical sense, I spoke to Mr. 

% 

13 

Phillips. 



. . 14 

/ , 

Q 

Let's be technical. T .;hen did you speak to Mr. 

\ 

15 

Phillips 

about Georgie? 


16 

A 

I couldn't swear at this time that I spoke to 


17 

Mr. Phillips. I talked to Hr. Fortuin and the agents. 

. 

18 

Q 

In other words, they were all in the same room 


19 

at the time? 


20 

A 

No, sir, I very seldom saw Mr. Phillips. 


21 

Q 

How many times did you see Mr. Phillips? 

( 

22 

A 

I would say I sav; Mr. Phillips four, five times 

y 

23 

maybe. 


9 

24 

0 

During v/hat period of time? 


25 

A 

Since the indictment, since I came to Nev; York. 
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Q Starting from when? 

A I think we were indicted in December, something. 

Q December? 

A Yes. 

Q Did you speak to Mr. Phillips about Georgie in 
December? 

A I can't specifically say what I spoke to Mr. 
Phillips about. I talked to Mr. Phillips. I would think 
that Georgie's name would have came up, but I can't be 
definitely sure. 

Q When do you think it might have come up, on the 
first occasion, second occasion, third or fourth occasion 
that you spoke to him? 

A I can't swear as far as Mr. Phillips is con- 
cerned. 

, • 

Q How about Mr. Fortuin? 

A I spoke to Mr. Fortuin. 

Q When did you speak to him? 

A I spoke to Mr. Fortuin about the entire case 
the first time I saw him. 

Q When was that? 

A I guess it would have been sone time in December 
or January, most likely December. 

0 And you mentioned Georgie then? 

\ i 
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A Yes, I did. 

q No doubt about that? 

A It might bo — I'vg talked to hin conceining the 
caf>e. It just seemed I would have talked to hirn about 
Georgie the first time I saw him,the first time that v;e 
talked. 

Q It would seem natural, is that correct? 

A It seemed that way, yes. 

Q who else did you speak to about Georgie? 

A The agents that arrested me. 

Q Hov? many other agents? You spoke to Logan and 
you told me a John R, you might have spoken to Phillips, 
you definitely spoke to Fortuin. This is all about 

Georgie. who else? 

A Agent Nolan and Agent Fred Mahr. 

Q When did you speak to Agent Nolan? 

A It v:ould have been the day I reportcd here for 

indictnent sone tine that night or the next day. 

Q What day was that? 

A I can't be sure, whenevcr we were indicted, 
v/hen I had to appear before the judge. 

0 What month? 

A It should have been sone time in December, I 

gucss. 
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2 

0 

It should have been? It could have bcen January? 


4 

3 

A 

Whenever we were indictcd. 




4 

Q 

I am asking you was it December or January? 




5 

A 

I would say then it was December. 




6 

Q 

Are you positive? 




7 

A 

If we were indicted in — 



2 

8 

Q 

I asked you whether you were positive whcther 

or 



9 

not it was December that you spoke to hin? 




10 


MR. FORTUIN: Objection. I think he should 

be 



11 

able to explain his answer. 




12 


THE COURT: Let's let him answer the qucstion 

• 



13 

Q 

Are you positive you spoke to Agent IJolan in 




14 

December 

or might it have been January? 




15 

A 

I would say December. 




16 

Q 

Pxc you positive is what I am asking you. 



i •' 

17 

A 

I f m going tosay that I'm positive it was in 




18 

December 

• 




19 

0 

It could not have been January? 




20 

A 

If it was December, it was January, too. 




21 

1 Q 

Sir, vou are tclling us about dates in '71, 

datos 



22 

in '72, 

and you don't know what happened two or three nonths 



23 

ago, is 

that what you're tclling us? 




24 


MR. FORTUINs Objection. 




25 


THE COURT: lt’s argumentative. 



I 

i 
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Ali right. Whenever it was, December or 

• 

3 

January, 

you spoke to Mr. Fortuin about Georgie, correct? 

( 

( 

4 

A 

That's right. 


5 

0 

And Mr. Logan, whcthcr it was December or January, 


6 

you spoke 

to hin about Georgie? 


7 

A 

Correct, yes. 


8 




9 


* 


10 


• 

• 

11 
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13 



• 

14 




15 




16 



% 

17 


- 


18 




19 




20 




21 




22 


• 

c 

23 




24 



• 

25 
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Q And Fred Hoore, when did you speak to him? 

A It would have bcen the same time I spoke to 


Mr. Nolan, 

Q December of January? 

A Yes. 

Q I3ut you are ccrtain you mentioned to cach 

one of these people the name of Georgie, am I correct? 

A That's right. 

Q When were you shov/n a picture of Georgie? 

A I v/as shown a picture of Georgie by the 

Washington IJarcotics Squad before I ever came up here. 

Q VJhen, was my question. ' 

A I v/ould say for the first time some time during 

the summer of '72. 

Q Are you certain? 

A I can’t be certain as to the time. I know 

I was shown the picture by thcm? 

Q Who shov/ed it to you? 

A Mr. Logan. 

Q Logan? 

A Yes. 

Q He showedyou a picture of Georgie? 

A Yes. In — that would have been the summer 

of '73. 
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Q You mean you are not sure of the year thnt 
you were shov/n a picture? You are not sure whether it 
is *72 or ‘73 you were shov/n a picture of Georgie? 

A I just thought about it. It couldn’t 
have been '72. It would have been — it was some time 

after che arrest, 

Q After you \;ere arrested? 

A No, after the arrest of llarry. I can't 
remenber \/hen that was. 

Q You don't remember when llarry was arrested? 

A No. 

Q You remember dealing v/ith. llarry? . . f ... 

A Yes. I didn't arrest Harry. I dealt; 

directly wyith llarry. 

Q 13ut you were the one who set up llarry, is 
that right? 

A That's right. 

Q And you renenbcr dealing with him v/ith cighths, 
qusrters, halvos and ki's? 

A Yes. 

/ 

Q And you remember dates and times and mor.ey, 

right? 

A I can't remember dates T can remember — 

Q You can't remember dates? 
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A No. 

Q You told us about four transactions that 
allegedly happened with Georgie in 1071, those you rcmem- 
bor? < , 

A I can remember months but not dates. 

0 Let's talk about months then. Wlien did 

you set up Harry, what month? 

MR. FORTUIU: I object to the use of the 

words "set up.” 

MR. ROSENBERG: I will take any word he 

would like. 

MR. FORTUIU: I don't know v;hat..thc v;ord 

means, !lr. Rosenberg. . a - ,,.. ; 

TIIE COURT: Ali right. 

BY MR. ROSENBERG: 

Q Wlien did you introduco Agent Logan to Harry, 
what month? 

A Some time that first part of V73. 

Q '73. Incidentally, did you teli Logan that 
you were dealing v/ith Harry durinq 1972 and the early part 
of '73? 

A The early part of what? 

0 You just told us that Harry Pannirello was 
introduced to you by Agent Logan in 1973. 
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A I introducod Agent Logan to Harry? 

Q In 1973. 

A That's right. 

Q l)id you teli Agent Logan that you were dealing 

with Ilarry in 1972 and the early part of 197 3? 

A Ho, I couldn't have told him the early part 

of '73 because I was in Memphis, Tennessee. 

Q Didn't you just teli us you introduced Agent 

Logan to Harry? 


A 

Yes. 


Q 

In 1973? 


• A 

1*11 explain it to you if you.like. 

sir. . 

Q 

I don't v/ant you to explain it to me. 

What time 

in 1973? 


A 

I think it was January, '73. 


Q 

Is that the early part of '7 3? 


A 

Yes. 


Q 

That' s when you introduced .hin, is 

that 

right? 



A 

That's right. 


0 

Did you teli Agent Logan, "Dcspite 

the fact 


I was cooporating with you in 1971, I was selling to 
Harry or Harry was selling to me in 1972 and the early 
part of *.73? 
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2 

A 

That's not true. 

a 3 

Q 

You were selling, you were dealing with 

4 

Harry Pannirello in 1972? , 

5 . 

A 

In '72. 

6 

Q 

Is that correct? 

7 

A 

The early part of '72. 

8 

Q 

But you didn't deal with hira in 1973, is that 

9 

what you 

are telling me? 

10 

A 

Yes, 

11 

Q 

Did you teli Agent J,ogan that "Despite the fact 

12 

that I was coopcrating with you in 1971, I was dealing 

13 

with Harry in 1972," did you teli that to hin? '< :j 

14 

A 

I told hira but I didn't teli hira tho time. 

15 

At that 

time I couldn't reraeraber. 

16 

Q 

At that tirae you couldn’t reraeraber? 

17 

A 

Yes. 

18 

Q 

Who refreshed your rccollection? 

19 

A 

In discussing the case, thon I reraeraber. I 

20 

thought 

I had raoved bcfore that. 

21 

Q 

When you were discussing with Agent Logan, you 

22 

then remombered that you wcre dealing with Harry Pannirel- 

23 

lo? 


24 

A 

That is right. 

25 

Q 

Did he teli you you were dealing with Harry 
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Pannirello? 

A Ilo, I told it to him. 

Q Did he make any commcnt, "After I interviewed 
you in 1971 and we discussed your cooperation that you 
continued to scll narcotics after that"? Did he make 
any conment like that? 

A Uo, it uas a long tine in between bcfore I 
saw the agent again, 

Q I asked you if you made a conment when you 
spoke to him. 

.. A Hot that I can remember. 

Q How many picturos of Georgie were you. shown? 

A You mean different picturos of Georgie?.:.. 

Q Yes. 

A I don't knov; how many different pictures I 
was shown. I was given a number of pictures and I 
picked Georgie's picture out from it. 

0 On how many occasions were you shown a pic¬ 
ture of Georgie? 

A Mostly every onethat I seen after the in- 

dictment I saw a picture. 

Q So sone time in 1972 or 1973, you are not cer- 

tain of the year, you were shown a picture of Georgie, 

is that correct, for the first time? 
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2 

A 

That is right. 


3 

Q 

Then you are shown a picture by Mr. Logan; then 


4 

-you are 

shoun a picture by John R; then you are shown a 


5 

picture 

by Phillips; then you are shown a picture by 


6 

■! Fortuin; 

then you are shov/n a picture by Fred Holan of 


7 

Georgie? 



8 


MR. FORTUIN: Objection. 


9 

A 

Tliat is untrue. 


10 

! Q 

Didn't you just teli us that everyono that 


11 

interviewed you showed you a picture of Georgie? 

1 

12 

A 

You mentioned Mr. Phillips and people like 

, j- ■ 

13 

that Mr. 

Phillips nevor showedme a picturo of^Georgie. 

# • • 

4 ' • 

14 

Q 

You said peojjle like that. poouj ;• . 


15 

A 

The other gentleman you spoke of. 


16 

Q 

Mr. Fortuin? 


17 

' . A 

Yes . 


18 

0 

So these tv;o didn't show you a picture? 


19 

A 

I saw a picture of Georgie that Mr. Fortuin 


20 

had. 

i . 


21 

Q 

. 4 \ 

So Mr. Fortuin did show you a picture of 


22 

Georgie? 



23 

A 

. . Yes. But not Mr. Phillips. 


24 

Q 

And Logan shov/ed you a picturo? 


25 

A 

No. 
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John R. showcd you a picture? 

Yes. 

Ilolan showcd you a picture? 

No. 

And Fred Iloore showed you a picture? 

They are partners. The pictures would be 

there at the sanie tine. 

MR. ROSENBERG: I ask the government to 

produce the pictures shovn to this witness. 

MR. PHILLIPS: Again I object to having Mr. 

Uosenberg making his requests in the presonce o£ the jury. 
z wiu be happy to discuss it with :ir. Rosenborg but it 
should be dono outside the presenco o£ the jury. 

THE COURT: I think so too. 

(At the side bar.) 

MR. PHILLIPS: We have to contact the 

agent in the witness roon to obtain the photograph. 

MR. ROSENBERG: Is that the only picture 

that v/as shov/n. 

MR. PHILLIPS: I v/ill have Mr. Engel go to 

the witness roon and ask him to produce the picture and 
shov; it to hin. 

MR. ROSENBERG: Is that the only picture 

that was shown to hin? 

SOUTHEnN DISTRtCT COURT REPORTERS. U S. COURTHOUSE 
FOt FV SOUARE. NEW YORK. N.V. CO 7-45BO 


rka4 

0 

A 

Q 

A 

Q 

A 















1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 

: t • 12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


rka5 Dav/son-cross 

MR, PHILLIPS: Ask him. 

THE COURT: He said several others wcre 

shovn and he pickcd Georgie out. 

MR. ROSENBERG:,. I will ask him, unless I 
can got a represcntation from you. 

MR. PHILLIPS: I don't knov;. 

MR. ROSE1IBERG: You vili produce one 

picture now? 

MR. PHILLIPS: Ycs. 

THE COURT: I assume this ali happened in 

Washington? 

mr. Phillips: No. •• r ->\: yr 

MR. SIEGEL: Your Honor, if I could add one 

point. I am referring to the discussion we had in the 
robing room apropos the bili of particulars. I would 
• like to nake my position known on the record ;just very 
briefly and that is I at this time will claim surprise. 

I feel, based on this now represcntation by the govern- 
ment, I am unable to fully represent my Client to the 
best of my ability and therefore, on behalf of myself 
and all the other defense counsel, I move for a rois- 
trial or, in the alternative, a two-week continuance. 

THE COURT: Motion donied. 

(In open court.) 
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BY MR. ROSEtlBERG: 

Q sir, while we are waiting I think you told us 
thcre were at least five separate occasions that you 
were shown pictures of Georgie, is that correct; I.ogan, 
John R. Fortuin, Nolan, Fred Moore, people like that, 
on at least five different occasions? 

A I would say so. 

Q Would you know right now then if it was 
the same picture that was shown to you at ali times or 
was it different pictures? 

A I couldn't swear to it that it was the same. 

Q Give us the best of appraisal at this time. 

" A ' I don't think that ali the pictures were the 

same. "* * ' ~ '- • 

Q You suspect that it might have been naybe 

' i » , 

three or four or perhaps five different pictures, is 
that right? 

A I wouldn't say that. 

0 More than-one, at any rate? 

A I would think so. 

Q The first timeyou were shown a picture was 

when, 1973, or was it 1972? 

A Some time in '73. 

Q Some time in '73? 
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A Yes. 

Q Would you know whether or notthe picture that 

they showed you, the person had a beard on? 

A I don't think I was shown a picture with a 

beard. I can*t remember one. 

Q But you do recall on five separate and 
distinet occasions — 

A I can't swear to five separato. 

Q At least five or possibly five? 

A I was shown more than one picture. 

Q More than one, is that correct? 

A Yes. •> \’or. 

Q And each time you were shqwn a picture you 

didn’t know whether the person whose picture you were shovm 
had a beard on it? 

A I can't remember one with a beard on it. 

Q When was the last timeyou were shown a pic¬ 

ture? 

A I think it would have been some time last month 

Q Was that the one that was shown to you by Mr. 

Fortuin? 

A Yes, that is correct. 

Q Incidentally, when for the first time did you 

associate the name of Georgie with Puglicse? 
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A When I picked the picture out, 

Q That was when? 

A After I was indicted and cane up here for a 
arraignmcnt. 

Q That was in 1974? , 

A Yes. 

Q So on the four or five other occasions 

before 1974 when you were shown a picture of Georgie you 
didn’t raake the connection, is that right? 

A Would you repeat that? 

MR. ROSENBERG: Would you repeat it, please. 

(Ouestion read.) fn\v ; « *• • * 

MR. FORTUITI: I object;- It*s ambiguous. 

What connection? - . 

THE COURT: I v/ill permit it. ... 

Q An I correct, sir? 

A I don*t understand what you nean. 

Q I think you just told us that the first tine 

you were shown a picture of Georgie you did not make the 
connection between Georgie and Pugliese; isn*t that 
what you just told us? 

A That is right, I didn’t know his last nane at 
that tine, or his rcal nane. I knew hira by the other 
nane. 
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Did you just teli us bcforc that the first 


tine you made the connection between Georgie and llutch 
Pugliese was on the last occasion that you spoke to For- 


tuin; did you teli us that? 


:1R. FORTUIN: 


Objection. 


12 


I naid his real name. 


THE COURY: 


I will pernit it. 


Let’s talk about a nickname. 


The first 


time that you associated Georgie and Dutch, was that 
when Mr. Fortuin showed you the picture? 

A Definitely not. 

0 The first time that you made r this association 


was when? 


A ‘As far as Georgie and Butch? 


Right. 


I knew it a long tine ago, 1971 as far as 


Dutch is concorned. 


Lot's go back to Agent Logan when he showed 


you a picturo. 


Did you teli Agent Logan in 1973 that Butch 


is Georgie? 


A I can't remember whether I did or not. 

Q Uho was the next one that intervicwed you 

after that, after Logan interviowed you? He v;as the 
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first ono — — this was 1973? 


Yes. 


What month do you make it? 


In 1973? 


Yes. 


Sone tine after the arrest of Harry, after the 


introduction t.o Harry. 


You don' t know the nonth? 

Ho, I do:i't. 

Who was the first agent that sho3wed you 


the picture? 


A Of l!arry I nean of (iGorgle?.* 


Yes. 


I don't know the agent's nane. They took 


an oral statenent. 


Was it John R. f llolan or Fred Iloore? 

I don' t know. The ne:<t time wouldn' t 


nave acon either one of t.iose» 


q In other words, there was another one that 

» 

Sbowed you a picturo othor than the onor, we mcntior.oa? 


Yes. 


An unnaned person at this point? 

It was an agent in Washington. 

I undorstand, but you don't know hio nano? 
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Ilo, I don't. 

When was that? 

Sone time in '73. 

Sone tine in '73? 

That is right. 

What is jDur bcst guess of the month? I 

can't give ne a dav but give me a month. 

It would be sone time during the sunmer of 

i 

It wasn't important for me to remember at that 

Did you teli that unnamed agent that Georgie 

is hutch? ■**••• 

A I can't remember,*' 

Q You can't remember that? 

A It wasn't that important. — 

y So you know the first tv;o agents that showed 

you a picture of nutch; you are not sure wiiether you 
told it to then, corrcct? 

VJho v;as the next one that interviewed you and 
showed you a picture of Butch? 

A It would have beon Agent Kolan and Agent Moorc 

Q Holan or who? 

A It \/ould have beon Agent Molan and Agent 

f 

Moere. 
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A 

Q 

A 

Q 

A 

Q 

know you 
A 

'73. 

time. 

Q 
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Q 

A 


Good. ‘ When was that? 

It would have been some time in December of 


'73 or tho first of this ycar. 

q That is before you spoke to Mr. Frotuin? 

A That is right. 

Q Did you teli Agent Iloorc or holan that Butch 

is Georyie? 

A I can't remember what nane I might have uued 
at that time. I called him both names. I could have 


easily said — 

Q lJever nind what you could have said. Did 

vou teli any one of the agents that Butch c was Goqrgic? 

MR. PORTU Ilis I object. - 1 > • 

TIIE COURT: ' The witness said he doesn’t 


remember. 


Q Is that your answer? 

A I used both nanes. Normally I would use 

Georgio. I would say Georgio, normally. 

Q I an asking you on the third occasion that 

you spoke to one of the qovernmcnt agents did you say 

that Uutchie was Georgie? 

MR. ELLIS: Your Honor, I would liko it made 

ciear when we use the word "Butch" — 


MU. ROSLi nr.P' . Butch Bugliesc. 
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THE COURT: Yer», 

Q On at least tho third occasion or fourth 

occasion you spoke to an agent and he showed you a 
picture of Butch Pugliese, did you teli hin that that is 
Georgie? 

A I can't remenber,sir. 

q You can't renenber? 

A No, sir. 

Q But you do knov; on the last occasion that 

you spoke to Mr. Fortuin, that you told hin that Butch is 
Georgie, right, that you are positive of? 

A I haven't said that becauseI can't cven be 

positive of tliat. I said I used both nancs and I : . . . 

can't rencmber v/hat tine I used what >namo. 

Q On the occasion that you used tho nane of 

Georgie did anybody say "Georgie is Butch," v/hen you 

t 

looked at the picture? 

A I can't j.onenber that. 

Q You can't renenber that either? 

A No. 

Q Was this the picture that was shown to you? 

A I have seen that picture before? 

Q On how nany occasions? 

A I couldn't sv;ear to the number of tines. 
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I have seen it before. 

q Was it at least fivo tinas? 

A I can*t say that. I wouldn't think it was 

the sane picturo each tine. It could have eaaily been, 


but I don't think it was. 

q On how many occasions would you say you saw thi 

picture? 

A The picture o£ Georgie? 

q This picture. 

A This particular picture, I v/ouldn't be able 

to give you an answer. I couldn't givc you an accur¬ 


ate ansv/er, • • . 

q . would you say it was nore than once? 

A I would say that it could have been. 

q Was this the picture that Hr, Fortu.in snowed 

you? 

A It would be inpossible for ne to teli whothcr 

that is the picture that Ilr.Fortuin showed ne. 
have seen a picture of Georgie fron Mr. Fortuin, but 

I can't swear which picture it was. 

q Do you know what agent showed you this pic¬ 


ture? 

A Do, I can't swear that I have seen that pic¬ 
ture , 
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You can't say you have secn thin picturo? 

N 0> X have soon a picturo sinilar to that. 

UR. ROSENBERG: May X approach the boncn? 

THE COURT: Yos. X think we ought to nari: 


that picturo. 


(Government's Exhibit 79 was marked for 


idontification.) 
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(At the side bar.) 

MR. ROSENBERG: At this time I would like a 
Wade hearing. I think there is an element, or at least 

the possibility of an element of the suggestive identifica- 
tion. 

MR. PHILLIPS: I don 1 t see that there is any 
possibility of any suggestive identification not on the 
record that has been adduced up to now. Mr. Rosenberg 
has had plenty of time to adk for a Wade hearing. 

I suggest this is dilatory in asking for a Wade hearing 
after 40 minutes of cross-examination and several hours of 
direct exanination. 

MR. ROSENBERG: I think if you recall at the 
beginning of the day, I indicated I might ask for a Wade 
hearing. It was discussed before. The reason why it 
came up now is that this witness has indicated that on 
five separate occasions, at least, he was shown a picture. 
He doesn't remember whetiier he made the conr.ection or 
Georgie to Butch and now for the last time when Mr. 

Fortuin showed it to him, he has a recollection that 
Georgie was Butch, but he did not admit on the other 
occasions when he looked at the picture that that was 
Georgie. 

MR. FORTUIN: I think that misstates what he 
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said. I think he said he didn't make tho conncction 
betwoen Georgie and Butch but he just didn't always use tho 
name Butch but he on every occasion picked it out as the 
person he described as Georgie. That is the first point. 

The second point is, this is not a situation 
like a bank robbery when he has seen the guy once. He 
testified to deaiing with this guy over several years anci 

he has seen him many occasions. 

MR. ROSENBERG: He hasn't seen him for the 


last three years. The picture might have been a picture 
of this defendant taken several years ago, I am not certa in 
when it was taken, without a beard. At least he looks 


pretty young. 

MR. FORTUIN: Which would mean it is not 


suggestive. 


THE COURT: Let me let the jury go. 

(In open court.) 


TilE COURT: You get a break, it is a hclitay 


I will let you go now. 

Mr. Marshal, will you let the jury go now. 

(Jury leaves roorn.) 

THE COURT: Mr. Rosenberg, I have taken a look 

at what is now marked as Covernment's Exhibit 7J. 

MR. DOWD.: Your Honor, tho wi tr.es s is stili 
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there. 

please. 


Dawson- 


THE COURT 


: Ali right, Mr. Dawson, step out, 


(VIitness leaves room.) 

THE COURT: Thank you for bringing it to my 

attentior». 

I dor.' t cee how this picturo coulcl be tr.at 
suggestive. My guess is it was taken «ive years ago. 

DEFENDANT PUGLIESE: May I take a look at that? 

THE COURT: Yes. 

DEFENDANT PUGLIESE: I was about 16 years old 

v;hen this was taken. 

THE COURT: You were about 16 years old in that 

picture? 

MR. CURRAN: Your Honor, if .the defendant was 
16 then, I think from the picture the defendantwould be 
19 now and if he wants to testify, the place to do it is 


up there, 


now. 


THE COURT: I am no 


t worried about that right 


Do you stili want a Wade hearing? 

MR. ROSEHBERG: Absolutely. I want to 
with this witness now thon 90 into the other agents that 

spoke to him. 
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THE COURT: You v;ant to finish it, you mean 
cross-examination? 

MR. ROSENBERG: Not the cross. Now I am going 
into the Wade hearing. I want to start with this witness 

in the Wade hearing. 

THE COURT: I will th ink about it. 

Be back here at a quartor of ten tomorrov;. 

MR. PHILLIPS: Your Honor, I would like to be 

heard on two other legal issues if I may if your Honor is 

going to adjourn for the day. 

THE COURT: Go ahead. 

I 

MR. PHILLIPS: Your Honor, we intend to offer 

i 

after this witness testifies, or has finished testifying, 
testimony from Agent John Nolan as to prior out of court. 
identifications made by Harry Pannirello to Agents Logan 
and Moore by virtue of their identifying both Joseph 
DiNapoli and Henry Salley from a group of photographs. 

We submit rhat this testimony is admissible unaer t..o 

following Second Circuit cases. 

United States against Forzano, 190 Ped. 2d 

page 687 at page 639. 

United States versus DeCisco, 329 Fed. 2d page 


929. 


United States versus Sacasas, 331 led. -d. 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTMOUSE 
FOLCY SOUARE. hL« YORK. N.Y. CO 7-4SB0 





P':>f 

f- . : i 


United States versus Miller, 381 Fcd. 2d 529 
and also 4 Wigmore on Evidence, Section 1130. 

The other item your Honor refers to the Govern¬ 
ment^ offer with respect to narcotics that were seized 
in the apartmcnt at 150 West 225th Street which we submit 
was at that time occupied by Basii and Estelle Hansen and 
the seizure took place in the early morr.ing hours of 
October 4, 1973, the day before the indictment having 
been filed in this case which was 73 Crim. 930 or 931, I 


don't remember which. 

In any event, we intend to offer that evidence 
or those narcotics consisting of aqproximately three- 
quarters of a kilogram of heroin. 

In addition, we intend to offer heroin that was 
seized at the apartment at 3139 New England Thruway 
occupied by John Springer. This seizure took place in 
the late evening hours of December 3, 1973, three days 
before the superseding indictment in this case, 73 Jr:.. . 
1099 which was filed and we submit that this is admissiblo 
first because each of the seizures or possession of 
narcotics took place during the term of the conspiracy as 
cnarged in the indictment. 

Secondly, although it would appear that the 
sourcc for both of these individuals of the narcotics, 
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specifically Harry Pannirello, John Pannirello, Jimmy 
Provitero while they were arrestcd in February 1973 and 


while it could be argued that other members in addition 
had withdrawn from the conspiracy either voluntarrly or 
involuntarily by virtue of an arrest or indictment, v/e 
submit that under the authority of the following cases, 
that this testimony or evidence is admissrb^e. 

United States versus Costello, a Second Circuit 

case, 352 Fed. 2d page 843, at page 854. 

Lutwak versus United States, 344 United States 

604 and United States versus Ganey at 417 Fed 2d, page 
1116 at page 1120. Specifically Footnote No. 3 of that 

particular ase. 

The Ganey case is a Judge Friendly opinion where 


he quotes from his own opinion in Borelli where«n he says 
that the essence of the conspiracy charge is the existence 
of the agreenent and acts subsequent to withdrawal by 
members of the conspiracy aro relevant to Show tr.c e::ict- 
ence of the agreement and we submit this is also what 
Costello and Lutwak stand for and that acts subsequent to 
the withdrawal from a conspiracy are admissible to show 
the existence of the conspiracy and more specifically in 
this case, to show the role played by Basii Hansen, 
Estelle Hansen, two defendants who are fugitivos in this 
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caso as well as John Springer, each of who» the Govern¬ 
ment contends are retail distributors of narcotic. 
f ac t thev were in tho process of cutting an. re P a=Kagin g 

in fhere in October and 
heroin at the time agents go in there 

u • 1071 are probative of thoir rolcs in the cc 

November in 1973 are proua 


spiracy. 

MR. FISU ER: May I inquire of the C. e: nrei.t i- 
it intende to offer this evidence against each of the 
defendants? 

MR. PHILLIPS: *es, your Honor. 

THE COURT: That is what I thought. 

MR. LOPEZ: Your Honor, may I «k* « £urthor 


inquiry. 

Does the Government very shortly al^o 

, . he r e i 7 ure of the money of Februat 
y.opefully to introduce the se.izu 

3 , 1972, the $1 million? 

THE COURT: What are you so hopeful about. 

MR. LOPEZ: x am r.ot hopeful. 1 am 

they are hopeful. _ 

t know what they are going 

THE COURT: I don t know 


to do, 


MR. PHILLIPS: We intend to, yes. 

MR. LOPEZ: your Honor, what I «ould Uke to 

in conneetion with the DiMapoU identification, I wouid 
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likc to look into these cases cited by Mr. Phillips and I 
would like an opportunity to answer them toiaorrow and I 
also request all argument tomorrow or on a date convenient 
to the Court with regard to the $1 million if there is no 
other foundation testimony that the Government pians to 
offer in connection with their offer of proof as far as the 
$1 million; so at the samo time, I will argue both points. 

THE COURT: I don 1 t think we ought to get into 
the million dollars at this point. Let's work on one 
problem at a time. 

MR. LOPEZ: May I answer the identification 

problem sone time after the Wade hearing on Georgie? 

THE COURT: I don 1 1 even knov; if there is goins 

to be a Wade hearing. I will decide that between now 
and tomorrow. 

MR. PHILLIPS: With respect to the million 
dollars and the relevancy, we argued this before the tnal 

began for at least an hour. 

THE COURT: I am aware of it. 

MR. LOPEZ: I am seeking to reargue it agam 

in view of the evidence. 

THE COURT: I understand. Let me take one 

problem up at a time. 

MR. PANZER: Your Llonor, with respect to th«. : 
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subscquent saizures, could we get somc feeling from the 


Government what particular defendants were out of the 


conspiracy at the time these seizures took place? They 


made a contention that the conspiracy had ended by the 


time certain particular defendants were no longer con- 


sidered. I would like to know which ones those are. 


THE COURT: I underctand. 


Mr. Pollak. 


MR. POLLAK: Your Honor, I would also, as Mr. 


Lopez does, reserve the right to argue further orally on 


the question of Identification of Salley after having 


checked the cases. However, I would at the present time, 


I would say that it would in any event be impermissible 


since the Government is seeking to impeach its own witness 


after going through the courtroom and could not identify 


Salley and I submit in any event, regardless what those 
cases, say, it will be impermissible for them to impeach 


their own witness. 


If the Court fecis there is a 


possibility o£ this, I would respectfully as); £or a Wada 


hearing on the out-of-court identification 


THE COURT: A Wade hedari.ng has to do with 


an in-court Identification. I don’t know what kind oi 


Wade hearing you would have on an out-of-court identif-c 


tion. 
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MR. POLLAK In regard to whether the pictures 
were suggested and the number of photographs shown. 

THE COURT: That would all come out on cross- 
examination of the witness who was going to testify if I 
permit him to testify and I am not sure I am. 

MR. POLLAK: I agree, your Honor, but I submit 
that to iet it come out at this point might necessitate 
a mistrial because if on cross-examination it turns out he 
was shown five photographs and four of them were females 
and one was a photograph of Salley and he said this is the 
one that is Salley, certainly at that point the jury has 
heard it and I submit the error could not be corrected. 

I think we have to have a hearing befcrehand if 

the Court is considering allowing such testimony in. 

THE COURT: I understand your argument. 

Mr. Leighton? 

MR. LEIGHTON: I was wondering whether or not you 
would request of tne Government to produce Special Arent 
Logan tomorrow for an additional cross-examination. 

When he was testifying last tine he did mention 
that he did write a statement or takc a statement from tiu- 
witness Mr. Dawson then put it down into ofticial BSDO torva 
and these fornis I think as 3500 material was not turnod 
over until last night. If I had those forms in ay 
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possession at the time Agent Logan was testifymg, there 
would have been added or additional cross-exammation of 
him. I would ask your Honor to requcst of the Govern¬ 
ment to produce Agent Logan tomorrow. 

THE COURT: I will think about it. 

Yes? 

MR. ROS::ER; Sort of as amicus, I think tnoro 
is a case that the Government may have inadvertently 
omitted. I think Judge Weinfeld wrote an opinion in 
United States against Arcuri holding inadmissible out of 
court photographic Identification for any purposes. 

I am almost positive it is Arcuri. 

THE COURT: Okay. 

MR. SIEGEL: May I get a reading from the 

Government when they propose to introduco this evidence 
against John Springer? 

THE COURT: My guess would be that if cross- 

examinaticn of Dawson finiehes cariy tomorrow, tncy v;ill 

try to do it late tomorrow. 

MR. SIEGEL: It is my intention that I wish to 

be heard further on the point of the law of admitting such 
evidence once the conspiracy in fact has been terninated 
and once an indictment has been filed. The admission 

in evidence of items which occured subsequent to the 
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completion of the conspiracy, and I wish to be hcard 
further,. 

THE COURT: That is why I suggest we ali come 

back tomorrow at a quarter of ten, 

MR. DOWD: Do we presume there will be no 

additional new witnesses because we are not getting any 

3500 material. 

THE COURT: I used to work for a guy whose 
favorite expression was don't assume a blankety-blank 
thing. 

I suggest you follow that. 

MR. RICHMAN: After you dismiss the rect of ua 
I would like to approach and find out what I am doing 
tomorrow. 

THE COURT: Come on in now after we adjourn. 

• (Whereupon, an adjournment was taken to 
Tuesday, February 19, 1974, at 9.45 o'clock a.m.) 
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WITNESS INDEX 


Name 


Direct Cross Redirect Recross 


Thorcas Frank Dawson 


2599 2699 
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